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The Courts and Litigation

As the coalition Government wrestles with deficit reduction, the civil court system in England and Wales is an obvious soft target.  If the number of cases before the Civil Courts can be reduced, the Ministry of Justice will not have to fund as many salaries and index linked pensions and can continue and accelerate the current programme of Court closures and amalgamations.  

One way to reduce the caseload is to discourage access to justice.  The virtual abolition of legal aid except for criminal offences is certainly an effective way of achieving that objective and following Leveson the press is hardly the greatest supporter of the Courts or judiciary.  As a result public opinion is probably mildly supportive of the government’s approach, at least until the public needs access to justice!

An example of the Court closures in my part of Surrey will be all too familiar to solicitors up and down the country.  Where before we had County Courts in Sutton, Wallington and Epsom all have now closed and litigants must now go to Kingston or Croydon.  The inconvenience of longer journeys to court will also discourage some would-be users. 

Another wholly unwelcome development is the abolition of counter services in the local courts.  In the past, litigants or their legal representatives took the papers to the local Court where they were issued, the fees were paid and the local Court arranged service as appropriate and managed the file until the case ended.  For those who were not legally represented, counter staff were invariably willing to offer advice about procedure, though not of course advice on the merits of the matter in dispute.  For those unfamiliar with court procedure, such advice was welcome and respected.  Now it has all gone.  If you want to issue County Court proceedings for a client in Sutton you send the papers to a central issuing operation in Salford who then arrange for the papers to be sent to the “local” Court, Croydon.  The Salford experience has been described as a constant struggle against a system that simply does not work and there are countless examples of dissatisfaction with this centralised civil claims centre.  In May 2012 the Law Society Gazette provided details of the problems under the heading “Civil Court System faces ‘meltdown’”, and the general conclusion of most solicitors who come into contact with Salford is that it is simply not fit for purpose. 

When you do get to court the courts regularly lose the papers, hearing dates are changed at short notice or the court is changed only for the parties on arrival to find there is no judge to hear the case.

A related Government initiative which is now coming to fruition is the continuing effort to reduce the cost of civil litigation.  Clearly this is a highly laudable ambition which everyone who has been to court as a claimant or defendant must support.  The standard bearer of the crusade to reduce costs is undoubtedly Lord Justice Jackson whose 2010 reforms are intended to provide a solution to the excesses of lawyers particularly in personal injury cases and the claim farming industry in general.

A little background is appropriate at this point.  Historically a tenet of the English law has been that costs “follow the event”.  In other words the successful party can expect to have its costs paid by the unsuccessful party.  In practice only a proportion of the successful parties’ costs are usually recoverable from the losing party and as a rule the irrecoverable element is between a quarter and a third of the total costs of the successful party.  

The last major attempt to tackle cost escalation in the civil court system took place in the mid-1990’s culminating in the Report of Lord Woolf which itself led to what became known as the “Woolf Reforms”, in particular a comprehensive re-drafting of the procedural rules of the courts (the CPR).  The theme of these reforms was the concept of “proportionality” and this was perhaps the first attempt to introduce a pragmatic approach to the costs and procedure of the courts.  Litigation procedures and cost should reflect the importance of the matter including the sum in dispute.  The traditional right to pleadings, witness statements, disclosure of documents and a lengthy trial, irrespective of the importance of the matters in dispute to the parties (whether in cost or otherwise) was jettisoned and replaced with a more utilitarian model.  Disputes were therefore assigned to one of three “tracks” each of which had different cost implications.  For the lowest sums particularly those where the dispute was little more than a debt collection and other smaller but, relatively simple disputes, the courts introduced a single procedure and fixed costs awards.  In a departure from the historic dislike of third parties taking a financial “stake” in the outcome of someone else’s dispute, the Woolf Reforms introduced the idea of a “no win no fee” arrangement.  In return for the claiming party’s lawyer accepting the risk of not getting paid if the case failed, on conclusion of a successful case the lawyer would be entitled to an uplift on their usual fees of up to 100%.  Obviously the solicitors who offered the CFA fee arrangement would only do so if on a careful analysis of the dispute they concluded their client would be successful.  As soon as the CFA was introduced the Insurance industry joined the party, firstly by offering insurance policies to cover in advance of disputes, the cost risk to the claimant (the insurance market had for many years offered insurance against the cost of defending claims) but this soon developed into a new insurance product, “after the event” insurance.  This is predicated on the idea that if the claimant’s solicitor is prepared to take the risk the insurer is prepared to back the solicitor’s judgment by offering the litigant insurance cover against the unlikely event the case is unsuccessful and the claimant has to pay the other party’s costs.

These developments, which came into effect in 1996 coincided with the growing public perception, particularly in the area of personal injury claims, that there should be automatic compensation for anything and everything and led to a huge increase in cases. 

It would be wrong to think the problems were only at what one might describe as the lower end of the civil court system.  At the high end, disputes about technology and construction projects had been document intensive, extremely lengthy and eye wateringly expensive for at least 50 years.  The costs in major cases in the Technology and Construction Court (the specialist part of the High Court that deals with such cases) were so large that the very able Judges in that Court had for 25 years been amongst the most innovative members of the judiciary, managing cases and encouraging steps to try to keep costs in proportion to the matters in dispute.  Such innovation was indeed needed with cases running to several years and trials running for many months.  Examples included “without prejudice” offers, pre-action protocols, having the same judge from start to finish.  But despite the best efforts of these top judges the costs continued to escalate and they achieved no more than a slow down in the rate of costs increase.

In one of his last cases in the TCC before joining the Court of Appeal, Lord Justice Jackson presided over than no less than six hearings in a long running dispute between the Australian Multiplex who were redeveloping Wembley Stadium for the Football Association and the major steel work sub-contractor for the project, Cleveland Bridge.  This was a dispute of epic proportions with claims and counterclaims running to tens of millions of pounds and involving literally hundreds of construction solicitors and barristers at one time or another, and provides a perfect illustration of the proportionality problems at the high end of civil litigation.  

The first trial was a careful analysis of ten contractual and legal points on which the court was asked to give declaratory decisions.  The intention was that the parties with the benefit of these decisions, would understand that the “writing was on the wall” for one or the other and would then negotiate and reach a rational commercial settlement of the claims.  At the end of his first judgment Jackson spoke directly to the parties, emphasising that whilst the Court would be available if they could not resolve their differences he very much hoped his judgment would provide the basis for a settlement.  In the event there was no settlement and the parties fought on.  As each had had a degree of success with the 10 preliminary issues, each developed its case to maximise the value of the declarations.  The result was that the size of the individual heads of claims got larger and larger making settlement more and more unlikely as each party felt that the other was being increasingly unreasonable and unrealistic.

In the sixth and final judgment Jackson had to finally decide the question of the parties’ costs for the five previous trials and judgments.  Whilst he had awarded Multiplex some millions of pounds in damages, Cleveland Bridge had also had some success with their counterclaims.  When the costs of each party were analysed against the relative “success” each had enjoyed for each individual head of claim the results were little short of astonishing.  In one claim for £10 million the “successful” party had recovered £50,000 but the cost of achieving this success was in excess of £1 million.  

In what some commentators have referred to as “Jackson’s revenge” the Learned Judge awarded costs to each party for certain discrete aspects of the overall litigation.  Cleveland Bridge was the net payer but as the payments they made to Multiplex together with their own costs were still significantly less than the claims they had been defending they perhaps felt the exercise was at least arguably justified.  The “winner”, Muliplex took away some millions of pounds in damages and costs but the winnings were substantially less than Multiplex’s total legal costs.  Both parties clearly “lost” and not for the first time the lawyers, claims consultants and expert witnesses were the only real winners though they should not necessarily be blamed if they had advised their clients to settle but the clients ignored the advice.

With this litigation marathon fresh in his mind Lord Justice Jackson was on any view highly qualified to undertake review of the costs of the Civil division of the courts and come up with proposed reforms.  It is not the purpose of this paper to analyse those reforms but they represent very major changes that will impact on every Civil Court in the land from the lowliest County Court to the specialist divisions of the High Court and include the end of CFA and replacement by lawyers taking a share of the damages as costs, fixed costs in personal injury cases and cost capping by judges.  Unfortunately the MOJ in its blinkered wisdom has made only cursory training available to the judiciary who have to implement the changes from the 1st April (half a day training for little more than 10% of the judiciary!)

In a wide ranging speech to the Law Society in October 2012 Lord Dyson the new Master of the Rolls (the head of the Civil Division of the English Courts) said the legal profession faces a period of unprecedented change because of the convergence of the implementation of the Jackson reforms, the Legal Aid Sentencing and Punishment of Offenders’ Act and the Legal Services Act and changes as the Civil Procedure Rules.  “Each of these Reforms on their own would represent a challenge to the Courts and the legal profession” he said but “taken together they constitute a massive change”.	“Each carries the risk that, rather than improving access to justice, they will weaken and undermine it”.

Many commentators believe the Jackson Reforms will result in litigants recovering a lower percentage of their costs when successful than previously a further disincentive to would-be litigants.

For these reasons I do not think it is an exaggeration to say the Civil Court system is facing “meltdown” to the extent solicitors openly question whether advising a client to litigate is negligent advice!  




The Alternatives - ADR

So what are the alternatives?  For those in commerce and industry the nature of their business relationships are contractual and therefore most disputes are governed by the law of Contract.  It is a fundamental principle of contract law that contracting parties generally have freedom to negotiate the terms and conditions they wish to be bound by and generally, the Courts will keep them to the bargain they make.  Another principle of English law is that all should have access to justice.  This includes contractual disputes.  If a contract says nothing about the method by which disputes are to be resolved there is a right to go to Court, but at present this is likely to be an expensive, inefficient, lengthy and frustrating exercise.  Litigation is not a timely or cost effective procedure and is arguably only available to litigants with very long pockets!

For centuries English law has recognised that contracting parties are entitled to arbitrate in the event of a dispute rather than litigate.  Any jurisdictional tension between arbitration and litigation (a form of turf war) ended with the 1996 Arbitration Act.  Except in the most unusual circumstances if contracting parties provide for the resolution of disputes by arbitration the Courts will enforce the choice of arbitration and not permit the dispute to be brought before the Court.  

Until 1998 arbitration was the only viable and effective alternative to litigation and was the preferred method of dispute resolution within the construction sector in particular, but over the period from 1970 to 1995 arbitration was increasingly seen as a procedure that often took as long as and was as complex as litigation with the additional downside that the losing party faces having to pay not only his own and his opponents costs but the fees of the arbitrator and the cost of the arbitration venue.  Against this, arbitration offers a more flexible method of dispute resolution than litigation because the parties and the arbitrator can set the procedure that suits the dispute whereas the Courts have to work within the Civil Procedure Rules whatever the particular requirements of the parties and the dispute itself.

At precisely the same time as the CPR was changing court procedure, the construction industry took a decisive step away from both litigation and arbitration with the Housing Grants Construction Regeneration Act 1996 which came into effect in 1998.  This act introduced a right for a party to a construction contract to refer a dispute at any time to an adjudicator whose decision made, within 28 days, is binding on both parties subject to subsequent agreement, litigation or arbitration (as the terms of the contract provide).  Adjudication really is fast track decision making!  

Between 1996 and 1998 as we waited for statutory adjudication to start there was speculation on two issues which it was felt could destroy the new form of dispute resolution at birth.  The first was “What happens if the losing party doesn’t pay the sum the adjudicator orders to be paid to the other party” – how do you enforce an adjudicator’s decision?  Would the Courts have difficulty in enforcement and whilst an adjudication might take 28 days would the subsequent enforcement in the Courts take 28 months?  In the event the Judge in charge of the TCC (now the Master of the Rolls Lord Dyson) in the first case that came before the Court to enforce an adjudication decision (Macob v Morrison) set out the Court’s approach to enforcement with almost brutal clarity.  The Courts would deal with such cases in 28 days and would enforce all adjudicator’s decisions and not look at the quality of the decision itself.  The fact that a Judge with the luxury of many months and a lengthy trial might have reached a different decision was irrelevant.  The adjudicator’s decision would be upheld.  Only if it could be established that the adjudicator had asked the wrong questions would the Court have any hesitation in ordering enforcement.  In the subsequent 14 years it has become clear that the only other grounds on which the Court will refuse to enforce are where the adjudicator lacks jurisdiction to make a decision or there is material and serious unfairness (known as breaches of the Rules of Natural Justice, the right to a fair hearing and to have a decision maker who is not biased or gives the appearance of bias). 

Since 1998 there have been approximately 22,000 adjudication of which about 500 decisions have gone to the Courts.  In only about 5% of those cases have the Courts failed to rubber stamp the adjudicator’s decision and order enforcement. 

The second issue where it was felt adjudication might fail was the fact the decision would only be temporarily binding.  It was assumed the unsuccessful party would simply move on to arbitration or litigation to go through the dispute again and perhaps obtain a more favourable decision.  In practice commercial criteria have come to the fore.  

Every time an adjudicator publishes a decision one party is likely to be disappointed and if the disappointed party has to make a substantial payment to the other party they will understandably consider going for a re-match in arbitration or litigation.  But first they must pay, so the re-match becomes an attempt to recover money already handed over.  It is fair to say the judiciary assumed adjudication would be a temporary decision making process and that the majority of disaffected and disappointed parties would indeed go for a re-match.  In the event it is estimated that less than 15% of adjudication decisions are followed by litigation or arbitration and while there is no clear explanation for this statistic, most believe it is because the disappointed party after the first flush of anger at such an unfair decision, with the opportunity to reflect on the decision, having paid the money to the other party, often after the defence has been at least partially successful, concludes that whilst it is not an ideal result it is one they can live with.  In large companies when the result is debated at main board level there is rarely enthusiasm for the time energy and cost of a re-match particularly for those who have to answer shareholders!  Adjudication is successful because it is flexible enough to provide a commercial, quick and relatively inexpensive decision by an independent third party in terms that can be understood and in the vast majority of cases it results in a decision that can be accepted if not enjoyed!

Whilst statutory adjudication is only available for the construction sector there is no reason why other sectors of business and commerce should not introduce adjudication schemes into their contractual relationships.  A rapid decision in 28 days has attraction to many sectors of the UK economy and is on any view a much cheaper option than protracted litigation in a Court system which is increasingly inefficient even unworkable because of government underfunding. 

One interesting final point about adjudication.  Normally the adjudicator does not have the power to order a party to pay the other party’s costs but does have the power to order one party to pay his fees or the parties to pay in such proportions as he determines.  A number of contractual clauses have been drafted that have the effect of making one party responsible for the costs of both parties in the event of a dispute, irrespective of who starts the adjudication and its result.

Such clauses have been rejected by the Courts because they discourage a party from adjudicating.

Alternative methods of dispute resolution (ADR) is a large tool box and adjudication is just one of the available tools.  For the largest, most complex commercial and business disputes, it may well be more appropriate to arbitrate but there is nothing to prevent the parties prescribing a fixed arbitral term, perhaps 100 days?  The important difference between arbitration and adjudication is that an arbitration provides a finally binding decision and like litigation adopts the principle that the losing party can expect to pay a substantial proportion of the successful party’s costs and pick up the cost of the arbitrator’s fees and expenses.

Long term contractual relationships pose a particular problem when disputes arise.  Examples include contracts for the provision of maintenance over long periods of time to landlords with multiple property portfolios or maintenance contracts for roads or railways.  In the industrial sector there are long term contracts for the maintenance of plant and equipment.  For the parties to such long term contractual relationships the concern is to ensure a minor dispute does not derail the entire business relationship.  For these another procedure (with origins in the infrastructure projects sector) is the Dispute Board.  The parties agree they will fund a number of dispute board members to attend the project at regular intervals (perhaps every six months) and to listen to any concerns either party may have about the contractual relationship.  In the event the concerns become disputes, the board is convened; it visits the site, listens to both sides and makes a decision usually within a few days.  Both parties agree to accept the decision pending conclusion of the contractual relationship. The employing party may have to pay any sum the board determines.  The service provider may have to carry out remedial work.  Obviously the cost of having professional board members attend on six monthly intervals for one or two days even if there are no disputes has to be factored into the project costs.  Experience on international infrastructure projects including roads, power stations, railways and water projects suggests a Dispute Board will increase the cost by no more than a ¼ to ½ of 1% and an increasing number of parties to such projects believe that this is a flexible and effective way of nipping disputes in the bud.  For projects funded by the World Bank and other Development Banks and similar agencies, Dispute Boards are a condition of funding. 

Finally there is one tool which is very different– mediation.  The purpose of mediation is not to obtain a decision but to facilitate a settlement by the parties themselves.  This is normally known as facilitative mediation but it can also include evaluative mediation where a technically qualified and independent third party listens to the parties’ arguments in private sessions with each, and gives an indication how the rival arguments are likely to be received by the Court or arbitration.  The success of mediation is impressive providing the initial ground work to “soften up” the parties (by emphasising the uncertainty of any dispute resolution procedure etc.) is undertaken, and if the respective parties are sufficiently concerned about the potential outcomes in litigation they should see the attraction of compromise.  Mediation like the Dispute Board is a highly effective way of resolving a dispute where both parties appreciate the long term continuation of the business relationship is more important than the dispute itself.  

CIArb Role

There are other sectors where ADR maybe an attractive alternative to litigation for resolving disputes.  One only has to refer to the recent report of Lord Justice Leveson into the press for an illustration.  One of his primary suggestions was that complaints against the press including members of the public seeking suitable redress when defamed by newspapers should be a referral to arbitration.  He saw this as a suitable alternative to control by the courts with all the arguments about curtailing the freedom of the press.

In response to Leveson’s proposals the Chartered Institute of Arbitrators (CIArb) has made a detailed submission to the government recommending an arbitration scheme that could be adopted.  For simple cases (for example when the newspaper simply gets the name wrong) the arbitration could be conducted by an exchange of written submissions with the arbitrator providing a reasoned award and damages for the admitted defamation and clear directions regarding publication of an apology (date, page in the newspaper and content etc.).  For more complex defamation cases the procedure would involve the exchange of written submissions and an oral hearing at which if necessary witnesses could be examined on oath.  Arbitration unlike the courts can be tailored to fit the requirements and circumstances of the parties.  Arguably the average member of the public would support a scheme where an arbitral award was guaranteed within say 100 days of the complaint being put before the arbitrator.  A fixed period would enable the scheme to incorporate fixed awards of costs and certainty about the cost of pursuing the arbitration.  Whilst the newspapers would undoubtedly still array large teams of lawyers on occasions in defence, most arbitrators are experienced enough to withstand the pressures of such teams and ensure the claimant in person or with limited representation is not “out gunned”.

Unfortunately in the parliamentary debates since the Leveson report including the House of Lords (where the quality of debates is normally much higher than in the House of Commons), arbitration was criticised on the grounds that it would not be sufficiently robust and would be largely ignored by the press barons including Mr Murdoch.  This reveals a lack of understanding of Arbitration on the part of the members of the House of Lords because arbitration is governed by the Arbitration Act 1996 which provides significant statutory powers to the arbitral tribunal and the promise of non-interference by the courts save where a party refuses to comply with the award.  In this limited case the successful party in the arbitration can go to court and seek summary judgment and in all but the most unusual circumstances the court will rubber stamp the arbitrator’s decision.

Another area where the CIArb has offered a flexible arbitration procedure to fit specific circumstances are the mis-selling cases which all the main banks have indulged in in recent years.  Here the range of claimants is from individuals who have lost relatively modest sums (although very important to them as individuals) up to pension funds who have lost tens of millions of pounds on behalf of those investing pension contributions.  Clearly both want justice but have different objectives and criteria as to how the process should take place, how long it should take and perhaps most importantly how much it should cost.

Finally the family law has recently shown a willingness to consider arbitration as an alternative to litigation.  It is estimated that for approximately 25% of all couples divorcing there are significant assets (in excess of £1 million when the matrimonial home is taken into account) with children but no custody issues.  The parties have been through the most emotionally difficult part of the process and arrived at a Decree Nisi but the court system is so overloaded and with virtually no legal aid available, parties often face a wait of anything from a year to 15 months for a hearing to resolve any areas of the financial settlement they have been unable to resolve amicably.  In the 12-15 months their legal costs will go up by a very significant amount and in the meantime they are in partial limbo.  Family law practitioners (both the barristers and solicitors) with considerable judicial support, have joined with the CIArb to create a family arbitration scheme in which for a relatively modest price the parties can refer the property settlement issues that cannot be resolved to arbitration.  The arbitration is completed within 70-80 days and the award is then incorporated by the court in a Decree Absolute by consent.  The savings of both time and cost are considerable and perhaps most importantly as anyone who has been through a divorce knows the sooner this far from pleasant experience is brought to a civilised conclusion the better especially where growing children are involved.

The CIArb role has been to assist in the creation of the courses and examination of the candidates to establish a body of competent arbitrators.  In just six months over 100 arbitrators have been trained and accredited and are available to reduce the burden on the courts and speed up the process. 

The CIArb sees itself as the professional home of dispute resolvers.  As an international not for profit organisation its mission is to promote the use of alternative dispute resolution (ADR) as the preferred means of resolving disputes throughout the world.

We also provide support to our qualified, active and highly regarded membership.  Our members include arbitrators, construction adjudicators and mediators, all working to resolve disputes of a flexible non-court environment.

We pride ourselves on being a truly global network, with over 12,500 members working in sectors as diverse as finance, construction, oil and gas, agriculture and family disputes in over 110 countries worldwide.  About 40% of the membership is in the UK.  Members are active ADR professionals, while others become members for their own personal development or to enhance their careers. 

CIArb provides dedicated professional guidance to its members through world renowned training, conferences, events, research and publications.  With nearly 40 branches worldwide it can ensure that all members have access to the CIArb training and benefits wherever they are in the world.  Most importantly, CIArb’s international reputation and academic rigour provide its members with a powerful mark of quality assurance to help open doors.

For almost a century the Institute has provided prestigious qualifications demonstrating excellence in ADR and those that have trained are entitled to recognised post-nominal letters namely ACIArb MCIArb and FCIArb.

To gain Associate status applicants will have some knowledge of ADR or have completed an accredited academic course but for most it is necessary to pass the introductory courses in arbitration, mediation or adjudication.  MCIArb is for those seeking to gain an internationally recognised qualification and to do so an applicant must pass two modules of the training programmes or pass the accelerated route to membership programme or a recognised equivalent course.  An FCIArb is for those with a professional legal background and significant arbitration or adjudication experience who may apply for an accelerated route to fellowship but most however must pass the remaining two modules of the Institutes training programmes.  

Finally there are Chartered Arbitrators.  This status is a benchmark of exceptional experience and knowledge in the field of arbitration.  To apply candidates must be Fellows of the CIArb and produce a schedule of appointments for the past three years and documentary evidence of making reasoned awards, directions or judgments. 

The Institute’s training courses range from 1 day introductory sessions to 7 month courses and those conducting the training programmes are all accredited members of the Institute’s Faculty of Trainers.  

The Institute has a full time executive staff of over 30 based in Bloomsbury Square but each of the current 36 branches around the UK and worldwide can and indeed do run training courses.  In 2012 CIArb trained over 2500 dispute resolvers worldwide.

In the South East branch we ran an introductory course in 2011 and workshops in arbitration and adjudication in 2012.  This year we plan to run workshops in mediation.  The South East branch has 580 members and is the third largest branch in the United Kingdom.  From September to June we hold a series of meetings which are open to members and non-members alike.  The region comprises Surrey, East Sussex and Kent and whilst most of our meetings take place in Reigate we move around the region during the course of the year.  

If anyone would like information about the CIArb and the S.E. Branch in particular please contact

Nicki Alvey, (Director of Membership) - nalvey@ciarb.org

Ian Jones (Chairman - S. E. Branch) - iancsjones3@btinternet.com

Derek Ross (Treasurer - S. E. Branch) - derek@layngross.com

or

Charles Brown (Vice President and Chairman of the Board of Management) – clb@charles-brown.co.uk
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