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Abstract

The modern administrative state increasingly depends upon specialist statutory institutions
exercising adjudicative functions formerly performed, wholly or in part, by the ordinary
courts. Their growth has transformed the practical administration of justice across
numerous fields of public and private law. Yet whilst constitutional scholarship has devoted
sustained attention to questions of administrative legitimacy, procedural fairness,
transparency and accountability, comparatively little consideration has been given to a
structural consequence of statutory delegation itself: the concentration of institutional
knowledge within the bodies to which adjudicative authority has been entrusted.

This paper argues that the delegation of public authority inevitably produces a
corresponding concentration of institutional knowledge. Statutory adjudicators do not
merely determine disputes. Through the continuous exercise of their jurisdiction, they
accumulate knowledge concerning patterns of decision-making, evidential sufficiency, legal
interpretation, institutional consistency and behavioural trends that is unavailable, or only
partially available, to Parliament, the courts, regulators, professional advisers and the
public. The resulting condition—described in this paper as Institutional Knowledge
Asymmetry—is not an incidental feature of modern administration but an inevitable



consequence of specialised adjudication. It is neither inherently objectionable nor
constitutionally suspect. Expertise necessarily generates informational advantage.

The constitutional significance of that asymmetry arises elsewhere. Where institutions
exercising delegated public authority possess substantially greater knowledge of their own
decision-making than those responsible for scrutinising it, questions arise concerning the
continuing effectiveness of constitutional accountability. Accountability has traditionally
been understood as requiring mechanisms through which public authority may be
supervised, challenged and justified. This paper contends that such mechanisms presuppose
a threshold level of informational accessibility. Scrutiny cannot meaningfully evaluate
institutional behaviour where the knowledge necessary to understand that behaviour
remains concentrated almost exclusively within the institution itself. Accountability
therefore possesses an epistemic dimension that has received insufficient attention within
existing accounts of administrative legitimacy.

Building upon established principles of public law, including the common law's commitment
to openness, the constitutional importance of reasoned decision-making and broader
theories of democratic accountability, the paper develops a framework linking legitimacy,
accountability and institutional knowledge. It argues that transparency should not be
understood principally as a matter of disclosure or administrative openness. Rather,
transparency performs a constitutional function because it reduces institutional knowledge
asymmetry sufficiently to permit meaningful external evaluation of delegated public power.
The constitutional question is therefore not whether institutions publish information, but
whether the information they publish enables informed examination of institutional
behaviour.

The paper further distinguishes between information describing institutional activity and
information revealing institutional behaviour. Aggregate statistics, annual reports and
operational data provide valuable insight into workload, efficiency and institutional
performance. Published determinations explain the reasoning adopted in individual cases.
Neither, however, necessarily illuminates patterns emerging across materially different
categories of adjudication. It is argued that segmented decision-making data occupies a
distinct constitutional position because it assists in revealing the practical operation of
delegated adjudicative authority without compromising the independence of individual
decision-making.

The Financial Ombudsman Service is considered as a contemporary illustration of these
broader constitutional questions. The analysis does not proceed upon the premise that
existing transparency is inadequate. On the contrary, the Financial Ombudsman Service
already publishes a substantial body of statistical material, institutional reporting and
individual determinations. The paper instead asks whether, measured against the
constitutional framework developed herein, additional forms of behavioural transparency



may strengthen institutional legitimacy by reducing informational asymmetry between the
institution and those responsible for its democratic, legal and academic scrutiny. The
institution therefore serves not as the subject of criticism but as an example through which
a broader constitutional theory may be examined.

The paper concludes that constitutional legitimacy within systems of statutory adjudication
depends not merely upon lawful authority, procedural fairness or institutional
independence, but also upon the relationship between institutional knowledge and public
accountability. Delegated public authority inevitably creates delegated institutional
knowledge. Transparency assumes constitutional significance because it determines the
extent to which that knowledge remains exclusively institutional or becomes sufficiently
accessible to sustain meaningful scrutiny. Properly understood, the central constitutional
guestion is therefore one of informational legitimacy: how much knowledge concerning the
exercise of delegated public power must be publicly available before accountability can
perform the function the constitution expects of it?
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About This Paper

This paper develops a constitutional framework for analysing the relationship between
delegated public authority, institutional knowledge and democratic accountability. It
introduces the concept of Institutional Knowledge Asymmetry as an analytical framework
through which the constitutional significance of transparency within statutory adjudication
may be examined.

The paper does not propose a new doctrine of public law. Rather, it seeks to demonstrate
that constitutional legitimacy depends not solely upon lawful authority, institutional
independence and procedural fairness, but also upon the extent to which the knowledge
accumulated through the exercise of delegated public power is made sufficiently accessible
to permit meaningful external scrutiny.



Its central proposition is that the delegation of statutory adjudicative authority inevitably
results in the concentration of institutional knowledge within the bodies exercising that
authority. Transparency assumes constitutional significance because it determines whether
that informational advantage remains exclusively institutional or becomes sufficiently
accessible to sustain democratic accountability, informed scrutiny and enduring public
confidence.
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Introduction

The constitutional architecture of the United Kingdom has undergone profound
transformation during the course of the last century. Increasingly, Parliament has entrusted
the determination of disputes, the regulation of complex markets and the resolution of
guestions affecting private rights to specialist statutory institutions operating outside the
ordinary courts. Ombudsmen, tribunals, regulators and other adjudicative bodies now
exercise powers of considerable practical significance across almost every sector of public
and economic life. Collectively, these institutions determine hundreds of thousands of
disputes each year, frequently involving issues of substantial financial, commercial and
personal importance. For many citizens and businesses, they have become the principal
interface between the individual and the modern administrative state.

The growth of statutory adjudication has attracted sustained attention within constitutional
and administrative law. Questions concerning delegated authority, institutional
independence, procedural fairness, judicial review, access to justice and democratic
accountability have generated an extensive and sophisticated body of scholarship. Equally,
the importance of transparency within public administration has become an established
constitutional principle. Public authority is now generally expected to operate openly, to
provide reasons for significant decisions and to remain susceptible to scrutiny by
Parliament, the courts, the media, academic commentators and the public. Few
constitutional lawyers would dispute that transparency contributes materially to
institutional legitimacy.

Yet an important constitutional question has received comparatively little direct
examination.



When Parliament delegates adjudicative authority to specialist institutions, it delegates
more than the legal power to determine disputes. It also creates the conditions in which
those institutions acquire knowledge unavailable to anyone else. Through the continuous
exercise of their statutory jurisdiction, they develop an understanding of evidential patterns,
recurring legal issues, institutional consistency, operational practice and behavioural trends
that cannot readily be replicated by Parliament, the courts, regulators, practitioners or the
public. This accumulation of institutional knowledge is neither accidental nor undesirable. It
is one of the principal consequences—and indeed one of the principal justifications—of
specialist adjudication.

The constitutional implications of that concentration of knowledge, however, have received
significantly less attention than the delegation of authority from which it arises.
Constitutional scholarship has examined why power should be delegated, how delegated
authority should be supervised and the legal standards by which administrative decisions
should be reviewed. Comparatively less consideration has been given to a related
constitutional question: what are the implications of delegating knowledge as well as
power?

This paper proceeds from the proposition that every delegation of adjudicative authority
inevitably produces a corresponding concentration of institutional knowledge. That
proposition is not advanced as criticism of specialist institutions. On the contrary,
informational advantage is an inevitable consequence of expertise. Institutions repeatedly
exercising statutory functions will naturally acquire a deeper understanding of those
functions than external observers. The constitutional issue is therefore not whether such
informational asymmetry should exist. It inevitably will. The question is whether
constitutional legitimacy requires that sufficient institutional knowledge be made publicly
accessible to enable meaningful external scrutiny of the manner in which delegated
authority is exercised.

The paper argues that this relationship between institutional knowledge and constitutional
accountability has not received the attention it deserves. Existing discussions of
transparency frequently focus upon disclosure, access to information or institutional
openness. Whilst each is important, they do not fully explain why transparency possesses
constitutional significance. This paper advances a different analysis. It contends that
transparency derives much of its constitutional importance from its ability to reduce what is
described here as Institutional Knowledge Asymmetry: the disparity between what a
statutory institution knows about the exercise of its own authority and what is capable of
being known by those responsible for scrutinising that authority.

For the purposes of this paper, Institutional Knowledge Asymmetry is employed as an
analytical framework rather than as a proposed doctrine of law. It describes the inevitable
informational imbalance created when Parliament entrusts specialist bodies with continuing



adjudicative responsibilities. Equally, the expression meaningful epistemic accountability is
used to describe the constitutional condition in which those responsible for democratic,
legal and public scrutiny possess sufficient information to evaluate institutional behaviour
independently of the institution itself. Neither expression is intended to establish a new
principle of law. They are offered as conceptual tools through which the constitutional
relationship between delegated authority, institutional knowledge, transparency and
accountability may be more clearly understood.

The argument developed throughout the paper is intentionally modest. It does not suggest
that every aspect of institutional knowledge should enter the public domain, nor that
transparency should override legitimate considerations of confidentiality, privacy or
institutional effectiveness. It does not contend that informational equality between
institutions and external observers is either attainable or constitutionally desirable. Rather,
it argues that constitutional legitimacy depends upon maintaining an appropriate balance
between institutional expertise and public accountability. Transparency assumes
constitutional significance because it determines whether the informational advantage
necessarily created by specialist adjudication remains exclusively institutional or becomes
sufficiently accessible to permit informed and independent scrutiny.

The paper is structured in five Parts. Part | examines the constitutional foundations of
legitimacy and the delegation of public authority. Part Il develops the concept of
Institutional Knowledge Asymmetry and considers its implications for democratic
accountability. Part Il analyses transparency as the constitutional mechanism through
which informational asymmetry may be moderated, before distinguishing between
information describing institutional activity and information revealing institutional
behaviour. Part IV examines the constitutional limitations of aggregate statistical reporting
and considers whether segmented decision-making data may better facilitate meaningful
accountability. Finally, Part V applies the analytical framework developed throughout the
paper to the Financial Ombudsman Service as an illustration of the broader constitutional
principles under consideration.

The ambition of this paper is therefore limited but, it is hoped, significant. It does not seek
to construct a comprehensive theory of administrative legitimacy. Instead, it identifies what
is argued to be an overlooked constitutional relationship between delegated public
authority and delegated institutional knowledge. If that relationship is correctly understood,
transparency is revealed not simply as an administrative virtue or a matter of good
governance. It becomes one of the constitutional mechanisms by which the legitimacy of
statutory adjudication is sustained within the modern administrative state.



Part | — Constitutional Legitimacy

Chapter 1

The Constitutional Foundations of Legitimacy

Constitutional law has traditionally been concerned with a question that is both elementary
and profound: by what means does the exercise of public power acquire legitimacy? The
question lies at the heart of every constitutional democracy because it distinguishes the
lawful possession of authority from the constitutional justification for its exercise. Although
legality and legitimacy are closely related, they are not synonymous. An institution may
exercise powers lawfully conferred upon it by Parliament whilst questions nevertheless arise
concerning the constitutional conditions under which those powers are exercised. The
distinction is fundamental. Legality concerns the existence of authority. Legitimacy concerns
the continued justification for its exercise.

The constitutional history of the United Kingdom demonstrates that lawful authority has
never been regarded as sufficient in itself. Public power has consistently been accompanied
by constitutional expectations extending beyond statutory competence alone. Ministers are
accountable to Parliament. Courts are required to administer justice openly. Administrative
decisions are increasingly expected to be reasoned. Public bodies are subject to judicial
review where statutory powers are exercised unlawfully, irrationally or unfairly. Collectively,
these developments reflect a broader constitutional principle: public authority derives its
legitimacy not merely from the existence of legal power, but from the manner in which that
power is exercised.

This distinction has become increasingly significant as the modern administrative state has
expanded. Parliament has, of necessity, delegated extensive decision-making functions to
specialist statutory institutions. Such delegation reflects practical realities rather than
constitutional innovation. Modern government could not function if every dispute,
regulatory decision or administrative determination required direct parliamentary
involvement or adjudication by the ordinary courts. Specialist bodies exist because they
possess expertise, continuity and operational capacity capable of addressing increasingly
complex areas of public administration. Delegation is therefore not an exception to
constitutional government. It has become one of its defining characteristics.

The constitutional consequence of delegation, however, is that legitimacy can no longer be
understood solely through the traditional relationship between Parliament and the courts.
An increasing proportion of decisions affecting legal rights, financial obligations and



regulatory relationships are now taken by institutions operating outside the ordinary judicial
hierarchy. These institutions exercise public authority conferred by Parliament, yet they
frequently do so through procedures intentionally designed to differ from conventional
litigation. Accessibility, informality, technical expertise and administrative efficiency often
replace the procedural characteristics associated with the courts. Such differences are
neither accidental nor constitutionally objectionable. They reflect Parliament's judgment
that certain forms of dispute are more effectively resolved through specialist statutory
mechanisms.

The constitutional question is therefore not whether delegated adjudication is legitimate in
principle. Parliament plainly possesses the constitutional authority to establish such
institutions and to define the jurisdiction they exercise. Rather, the question is how
constitutional legitimacy is maintained once authority has been delegated. The transfer of
adjudicative responsibility from the ordinary courts to specialist statutory institutions
necessarily alters the mechanisms through which public confidence is sustained. Judicial
legitimacy has traditionally rested upon constitutional independence, open justice,
reasoned judgments, appellate supervision and the gradual development of precedent.
Specialist adjudicators frequently operate within a different constitutional environment.
Their authority derives from statute rather than from the inherent jurisdiction of the courts.
Their procedures are often designed to maximise accessibility rather than adversarial
formality. Their decisions may resolve disputes of considerable significance whilst
contributing only indirectly to the development of legal doctrine. The constitutional
safeguards supporting confidence in such institutions must therefore be understood by
reference to their own institutional character rather than by simple analogy with the
judiciary.

It follows that constitutional legitimacy is not a static concept. It evolves alongside the
institutions through which public authority is exercised. The constitutional principles that
justified confidence in nineteenth-century government cannot simply be transplanted
unchanged into an administrative state characterised by extensive statutory delegation and
institutional specialisation. The rule of law, democratic accountability and procedural
fairness remain fundamental. Their practical application, however, necessarily develops in
response to changes in the structure of public administration. Constitutional legitimacy is
therefore best understood not as a fixed collection of institutional arrangements, but as a
continuing process through which the exercise of public power remains capable of
justification within changing constitutional circumstances.

This observation is of particular importance to statutory adjudication. Specialist institutions
increasingly occupy positions of considerable constitutional significance, determining
disputes that affect property, commercial relationships, consumer rights, employment,
taxation, welfare and financial services. Their decisions shape behaviour within regulated
markets, influence commercial practice and frequently determine issues of substantial



personal importance. For many citizens, the practical experience of justice is now more
likely to arise before a specialist statutory adjudicator than before a judge of the ordinary
courts. The constitutional legitimacy of those institutions is therefore no longer a peripheral
question of administrative design. It has become central to the practical operation of the
rule of law itself.

Existing constitutional scholarship has identified many of the characteristics that contribute
to institutional legitimacy. Independence protects decision-makers from improper influence.
Procedural fairness ensures that those affected by public decisions are afforded an
appropriate opportunity to participate. Rationality guards against arbitrary exercises of
statutory authority. Judicial review preserves the supremacy of law over administrative
discretion. Transparency facilitates public scrutiny. Accountability ensures that institutions
remain answerable for the exercise of delegated power. Each principle performs an
important constitutional function. None operates in isolation. Together they form an
interdependent framework through which confidence in public authority is sustained.

The purpose of this paper is not to challenge those established principles. Rather, it
proceeds from the observation that one structural consequence of statutory delegation has
received comparatively little direct examination. Delegated authority inevitably produces
delegated institutional knowledge. Institutions exercising specialist jurisdiction accumulate a
detailed understanding of the practical operation of their own decision-making that cannot
readily be replicated elsewhere. The constitutional significance of that concentration of
knowledge has received less sustained analysis than the delegation of authority itself.
Before that issue can be examined, however, it is necessary first to understand why
delegated public authority requires constitutional legitimacy beyond the mere existence of
statutory power.

The chapters that follow therefore proceed upon a simple constitutional proposition.
Parliament may lawfully delegate adjudicative authority. The constitutional question is not
whether such delegation is permissible, but how legitimacy is maintained once that
delegation has occurred. Only by answering that question is it possible to examine the
constitutional implications of the institutional knowledge that delegation inevitably creates.



Chapter 2

Delegated Public Power and the
Constitutional Evolution of Administrative
Justice

The delegation of public authority is one of the defining characteristics of the modern
constitutional state. Whilst Parliament remains sovereign in the enactment of legislation
and the courts retain ultimate responsibility for the interpretation and application of the
law, neither institution is capable, either practically or constitutionally, of exercising every
function necessary for the administration of contemporary government. The increasing
complexity of public administration has therefore required the development of specialist
institutions entrusted with powers that, in earlier constitutional arrangements, would either
have remained within government departments or have been resolved through the ordinary
courts.

This development has not occurred because Parliament has sought to diminish the role of
the judiciary, nor because judicial determination has ceased to provide the constitutional
model of legitimate dispute resolution. Rather, delegation reflects the practical realities of
governing an increasingly complex society. Financial markets, telecommunications,
healthcare, environmental regulation, taxation, professional discipline, immigration, social
security and numerous other areas of public life now involve legal and technical questions of
a complexity that could not realistically be administered through Parliament or the ordinary
courts alone. Specialist statutory institutions therefore exist because constitutional
government requires expertise as well as legality.

Delegation should not, however, be understood merely as an administrative convenience.
Constitutionally, it represents a deliberate decision by Parliament to entrust defined
categories of public authority to institutions possessing specialist competence, institutional
continuity and operational independence. Parliament determines the scope of the
jurisdiction, the statutory objectives to be pursued and the legal framework within which
decisions are to be made. The institution, in turn, exercises those powers independently
within the limits prescribed by legislation. The constitutional relationship is therefore one of
delegated authority rather than transferred sovereignty. Parliament does not relinquish
constitutional responsibility. It authorises another institution to exercise public power on its
behalf within a carefully defined statutory framework.



The constitutional significance of delegation lies in the relationship between democratic
authority and specialist expertise. Democratic legitimacy originates in Parliament's
legislative mandate. Institutional legitimacy depends upon the manner in which delegated
authority is subsequently exercised. The distinction is important because specialist
institutions derive their authority indirectly. They do not possess democratic mandates of
their own. Their constitutional legitimacy therefore depends upon continuing fidelity to the
purposes for which Parliament entrusted them with public power. Delegation creates
authority, but it also creates responsibility. The institution must remain capable of
demonstrating that delegated power continues to be exercised consistently with the
constitutional expectations accompanying its creation.

Historically, constitutional lawyers have tended to focus upon the safeguards that
accompany delegated authority. Judicial review ensures that statutory powers are exercised
within lawful limits. Procedural fairness protects those affected by public decisions.
Institutional independence reduces the risk of improper influence. Statutory duties and
parliamentary oversight provide further mechanisms of accountability. Each of these
safeguards performs an indispensable constitutional function. Collectively, they ensure that
the delegation of authority does not result in the delegation of arbitrary power.

Yet delegation has another consequence that receives comparatively less attention. It alters
not only who exercises public authority, but who possesses knowledge concerning its
practical operation.

Every institution exercising delegated jurisdiction develops an increasingly sophisticated
understanding of the statutory functions entrusted to it. Through the accumulation of
thousands of decisions, it acquires knowledge extending far beyond the individual disputes
that come before it. It becomes familiar with recurring evidential issues, patterns of factual
dispute, emerging legal questions, institutional trends, behavioural characteristics of those
appearing before it and the practical strengths and weaknesses of the legislative framework
it administers. Such knowledge is not contained within any individual decision. Rather, it
emerges progressively through the institution's continuing exercise of delegated authority.

This accumulation of institutional knowledge is an inevitable consequence of expertise itself.
Parliament delegates adjudicative authority precisely because specialist institutions are
expected to become more knowledgeable than generalist decision-makers operating
outside the relevant field. Expertise without informational advantage would cease to be
expertise. The constitutional value of specialist adjudication therefore depends, at least in
part, upon the institution possessing a depth of understanding unavailable elsewhere.

Recognition of this point is essential because it demonstrates that informational asymmetry
is not evidence of constitutional deficiency. It is a natural consequence of institutional
design. Indeed, an institution that failed to acquire greater knowledge than those external



to it would raise legitimate questions concerning whether the objectives of specialist
adjudication were being achieved. The constitutional issue addressed in this paper does not
arise because specialist institutions know more than Parliament, the courts or the public.
They inevitably should.

The issue arises because the concentration of institutional knowledge has implications
extending beyond expertise alone. Knowledge influences the capacity of others to
understand, evaluate and scrutinise the exercise of delegated authority. Parliament
oversees institutions without experiencing their daily decision-making. Courts review
individual cases rather than the entirety of institutional practice. Academic commentators
analyse published material necessarily selected and limited by what enters the public
domain. Professional advisers observe the cases that come to them rather than the full
spectrum of disputes determined within a statutory jurisdiction. Members of the public
encounter individual outcomes, not institutional patterns. Each perspective contributes to
constitutional oversight. None possesses the breadth of institutional knowledge
accumulated through the continuous exercise of delegated adjudicative authority.

The constitutional consequences of this disparity have not always been fully appreciated.
Traditional discussions of delegation concentrate upon the lawful exercise of power. They
ask whether statutory authority has been exceeded, whether procedural fairness has been
observed or whether decision-making has remained rational and independent. These are
indispensable constitutional questions. They do not, however, exhaust the constitutional
implications of delegation. Delegation changes not only the location of public authority but
also the distribution of constitutional knowledge concerning the practical operation of that
authority.

This observation provides the bridge to the central argument developed in the chapters that
follow. If delegated public authority inevitably produces delegated institutional knowledge,
then constitutional legitimacy cannot be analysed solely by reference to the legal powers
exercised by specialist institutions. It must also consider the informational consequences of
their operation. The concentration of institutional knowledge is neither inherently beneficial
nor inherently problematic. Its constitutional significance depends upon the extent to which
the resulting informational asymmetry remains compatible with meaningful accountability.

The next chapter develops that proposition by examining the nature of Institutional
Knowledge Asymmetry itself. It argues that informational asymmetry should not be viewed
simply as an operational characteristic of specialist institutions but as a constitutional
phenomenon arising directly from the delegation of public authority. Only once that
relationship is understood is it possible to evaluate the constitutional function performed by
transparency within modern systems of statutory adjudication.



Part Il — Institutional Knowledge

Chapter 3

Institutional Knowledge Asymmetry

The preceding chapters have established two propositions. First, the constitutional
legitimacy of public authority depends upon more than the lawful existence of statutory
power. Secondly, the delegation of adjudicative authority is an indispensable feature of the
modern administrative state, reflecting Parliament's decision to entrust specialist
institutions with responsibilities that neither Parliament nor the ordinary courts could
realistically discharge alone. A further consequence of that delegation now requires
examination. The exercise of delegated authority inevitably produces a corresponding
concentration of institutional knowledge within the body exercising that authority.

This proposition is not advanced as a matter of institutional criticism. Nor does it depend
upon any suggestion that specialist adjudicators possess knowledge improperly withheld
from others. Rather, it reflects an unavoidable characteristic of institutional experience.
Public bodies exercising statutory jurisdiction repeatedly encounter disputes arising within
the same legislative framework, determine recurring questions of fact and law, observe the
practical operation of statutory schemes over extended periods and develop an increasingly
sophisticated understanding of the issues presented to them. Knowledge is accumulated not
because institutions seek informational advantage, but because the continuous exercise of
delegated authority necessarily generates experience. Experience, in turn, generates
knowledge.

For the purposes of this paper, the resulting condition is described as Institutional
Knowledge Asymmetry. The expression denotes the disparity between the knowledge
possessed by an institution concerning the practical exercise of its own statutory authority
and the knowledge reasonably available to those responsible for scrutinising that authority.
It is offered as an analytical framework rather than as a proposed doctrine of public law. Its
purpose is to illuminate a constitutional relationship that, whilst implicit within the structure
of delegated administration, has received comparatively limited direct examination.

The distinction between authority and knowledge is constitutionally significant. Delegation
has traditionally been understood as the transfer of legal power from Parliament to a
statutory institution. Such an understanding is correct, but incomplete. Delegation transfers
more than the capacity to decide. It creates the conditions in which knowledge concerning
the exercise of that decision-making authority becomes concentrated within the institution



itself. Parliament enacts the statutory framework but does not participate in its daily
administration. Courts review individual disputes but do not observe the entirety of
institutional practice. Professional advisers encounter selected cases rather than the full
range of matters determined under a statutory scheme. Academic researchers depend
largely upon material placed in the public domain. The institution alone experiences the
jurisdiction continuously, comprehensively and in real time.

The significance of this observation extends beyond simple familiarity with statutory
functions. Through repeated adjudication, institutions acquire knowledge that is cumulative
rather than episodic. They become aware of recurring evidential deficiencies, emerging
categories of dispute, patterns in the presentation of cases, the practical consequences of
legislative design and the consistency with which similar issues are resolved over time. Such
knowledge rarely appears in any individual determination because it is not generated by
individual cases. It emerges only from the aggregate experience of exercising jurisdiction
over many years.

Importantly, this accumulation of institutional knowledge is not synonymous with
institutional opinion. The distinction is fundamental. Opinions may differ between decision-
makers. Institutional knowledge consists of observations arising from the repeated exercise
of statutory functions. It includes information concerning operational trends, recurring legal
guestions, evidential characteristics and behavioural patterns that cannot readily be
discerned from isolated cases. Properly understood, institutional knowledge is descriptive
before it is evaluative. It concerns what the institution has learned through experience
rather than the conclusions it reaches in individual disputes.

This distinction explains why Institutional Knowledge Asymmetry should not be regarded as
constitutionally objectionable in itself. On the contrary, specialist adjudication would
possess considerably less value if such asymmetry did not exist. Parliament establishes
specialist institutions because it expects them to develop expertise exceeding that available
elsewhere. Expertise presupposes informational advantage. An institution incapable of
acquiring greater understanding than those external to it would possess little constitutional
justification for its existence. The accumulation of institutional knowledge is therefore one
of the principal strengths of delegated adjudication rather than one of its weaknesses.

The constitutional issue arises not from the existence of informational asymmetry but from
its implications for accountability. Knowledge influences the ability of external actors to
evaluate institutional behaviour. Parliament may oversee an institution through reports,
committee evidence and statutory review. Courts may supervise legality through judicial
review and appeals. Regulators, academics and practitioners may examine published
decisions and statistical material. Each performs an important constitutional function. Yet
each necessarily operates with a more limited understanding of institutional practice than



the institution itself. The asymmetry therefore affects not the existence of accountability
but the informational conditions under which accountability is exercised.

The consequences become particularly significant where institutions determine large
numbers of disputes affecting legal rights or financial interests. Public confidence in such
institutions depends not only upon the fairness of individual decisions but also upon
confidence that similar disputes are approached consistently over time. Institutional
consistency is not readily evaluated through isolated determinations alone. Nor can it
necessarily be inferred from aggregate statistical reporting. It depends upon knowledge
concerning patterns of adjudication accumulated across the breadth of the institution's
jurisdiction. If that knowledge remains substantially concentrated within the institution
itself, external scrutiny may become increasingly dependent upon institutional description
rather than independent evaluation.

This observation should not be misunderstood. The argument advanced here is not that
constitutional legitimacy requires complete informational equality between institutions and
those responsible for scrutinising them. Such a proposition would be impracticable and
inconsistent with the very rationale for specialist adjudication. The constitution does not
require Parliament, the courts or the public to know everything that a specialist institution
knows. Nor would such a condition be attainable. Rather, constitutional legitimacy requires
that the informational disparity created by delegated expertise should not become so
pronounced that meaningful external scrutiny is deprived of the knowledge necessary to
evaluate institutional behaviour independently.

Institutional Knowledge Asymmetry therefore identifies a constitutional phenomenon
rather than a constitutional defect. It describes the informational consequences of
delegated public authority. Whether that phenomenon strengthens or weakens
constitutional legitimacy depends upon the mechanisms through which institutional
knowledge is made capable of external examination. It is at this point that transparency
assumes constitutional significance. Transparency is not important simply because it
promotes openness as an abstract virtue. It is important because it determines the extent to
which institutional knowledge remains exclusively institutional or becomes sufficiently
accessible to permit informed and independent scrutiny.

The constitutional relationship between knowledge and transparency is therefore the
subject of the next chapter. If Institutional Knowledge Asymmetry is an inevitable
consequence of delegated adjudication, the question becomes whether transparency
performs a constitutional function by moderating that asymmetry sufficiently to sustain
meaningful accountability. That question lies at the heart of the analysis that follows.



Chapter 4

Accountability, Knowledge and Democratic
Scrutiny

The existence of constitutional accountability has long been recognised as one of the
defining characteristics of legitimate public authority. Institutions exercising statutory power
are expected to remain answerable for the manner in which that power is exercised.
Accountability distinguishes constitutional government from arbitrary administration. It
provides the mechanism through which public authority is examined, questioned, justified
and, where necessary, corrected. Yet whilst the constitutional importance of accountability
is well established, considerably less attention has been devoted to the conditions that
make accountability effective in practice.

Accountability is frequently described in institutional terms. Public bodies are accountable
to Parliament through legislation and parliamentary scrutiny. They are accountable to the
courts through judicial review and statutory appeal mechanisms. They may also be
accountable to independent inspectors, auditors, regulators and, ultimately, to the public
through democratic institutions. These constitutional arrangements are fundamental. They
identify the institutions through which accountability is exercised. They do not, however,
explain the conditions under which those mechanisms are capable of functioning effectively.

The constitutional effectiveness of accountability depends upon something more
fundamental than institutional structure. It depends upon knowledge.

This proposition is easily overlooked because knowledge is often treated as an incidental
feature of accountability rather than one of its essential preconditions. In reality, scrutiny
that is not informed is incapable of performing the constitutional function expected of it.
Oversight exercised without sufficient understanding cannot meaningfully evaluate
institutional conduct. Questions may be asked, reports may be produced and formal
mechanisms of review may exist, yet the quality of accountability will necessarily be limited
by the quality of the information available to those responsible for exercising it.

This relationship between knowledge and accountability is evident throughout
constitutional practice. Parliamentary committees rely upon evidence in order to evaluate
executive action. Courts determine questions of legality upon the basis of established facts
and legal submissions. Independent inquiries derive their authority not merely from their
existence but from their ability to investigate, analyse and explain institutional behaviour.
Auditors examine financial information before expressing conclusions regarding public



expenditure. Across each of these examples, the constitutional mechanism differs, but the
underlying principle remains constant. Accountability is only as effective as the knowledge
upon which it proceeds.

The constitutional significance of this observation becomes increasingly apparent within
systems of delegated adjudication. Specialist statutory institutions inevitably acquire
knowledge extending beyond that available to external observers. They understand how
legislative schemes operate in practice, identify recurring evidential issues, observe trends
developing over time and accumulate experience across thousands of decisions. Parliament
does not possess that perspective. Nor do the courts, professional advisers, researchers or
the public. Their understanding is necessarily derived from material available outside the
institution itself.

This disparity should not be confused with institutional secrecy. Specialist bodies frequently
publish substantial quantities of information concerning their work. Annual reports,
statistical releases, thematic reviews, consultation papers and reasoned decisions all
contribute significantly to public understanding. The constitutional issue is not whether
information exists. It is whether the information available permits meaningful evaluation of
institutional behaviour rather than merely observation of institutional activity.

The distinction is critical. Institutional activity concerns what an organisation does. It may be
measured by the number of disputes resolved, the resources deployed, the time taken to
determine cases or the volume of work completed within a given period. Such information is
indispensable for understanding administrative performance. Institutional behaviour, by
contrast, concerns how statutory authority is exercised. It encompasses consistency of
approach, recurring evidential issues, patterns of reasoning, the practical operation of
legislative frameworks and the manner in which similar categories of dispute are resolved
over time. Information concerning activity and information concerning behaviour perform
different constitutional functions. One measures administrative output. The other enables
evaluation of adjudicative practice.

Meaningful accountability requires both. An institution may demonstrate impressive
operational efficiency whilst legitimate questions remain concerning the consistency or
practical operation of its decision-making. Equally, an institution may display exemplary
adjudicative consistency whilst facing administrative challenges affecting speed or capacity.
Neither dimension can properly substitute for the other because each addresses a different
constitutional concern. Administrative performance and adjudicative behaviour are related,
but they are not synonymous.

The concentration of institutional knowledge identified in the previous chapter therefore
assumes constitutional significance because it directly influences the quality of external
scrutiny. Where the institution possesses comprehensive knowledge concerning its own



adjudicative behaviour but external observers possess only fragmentary information,
accountability inevitably operates under informational constraints. Such constraints do not
render accountability ineffective. Parliamentary oversight, judicial review, appeals and
public scrutiny remain essential constitutional safeguards. The question is whether those
safeguards possess sufficient informational foundations to evaluate institutional behaviour
independently rather than relying primarily upon institutional description.

This question should not be approached as though complete informational equality were
either possible or constitutionally desirable. Specialist adjudication exists because
Parliament intends institutions to develop expertise beyond that possessed elsewhere.
Expertise necessarily involves informational advantage. Constitutional legitimacy does not
require that advantage to disappear. Rather, it requires that the informational disparity
should not become so extensive that external scrutiny loses its capacity to perform an
independent evaluative function.

The constitutional objective is therefore not informational equality but informational
sufficiency. Accountability requires sufficient knowledge to permit informed examination of
institutional conduct. That threshold will differ according to the nature of the public
authority being exercised, the significance of the interests affected and the practical realities
of the statutory scheme. It cannot be reduced to a universal formula. It nevertheless
represents an important constitutional principle. Institutions exercising public authority
should ordinarily provide enough information to enable meaningful evaluation of how that
authority is exercised, whilst preserving those areas of confidentiality necessary for the
proper discharge of their statutory functions.

This understanding leads directly to the constitutional role of transparency. Transparency is
often described as an aspect of good administration or public confidence. Both descriptions
are accurate, but neither fully explains its constitutional importance. Transparency matters
because it determines the extent to which institutional knowledge becomes capable of
informing democratic, legal and public scrutiny. It transforms accountability from a formal
constitutional arrangement into a practical constitutional reality. Without sufficient
transparency, institutional knowledge remains predominantly internal. With meaningful
transparency, that knowledge becomes capable of supporting independent evaluation by
those responsible for holding public institutions to account.

The relationship between accountability and transparency therefore extends beyond
administrative openness. It concerns the informational foundations upon which
constitutional legitimacy rests. The next chapter examines that relationship in detail,
considering transparency not simply as a principle of disclosure but as the constitutional
mechanism through which Institutional Knowledge Asymmetry is moderated and
meaningful accountability sustained.



Part lll — Transparency

Chapter 5

Transparency as a Constitutional Mechanism

Transparency has become one of the defining principles of modern public administration. It
is frequently invoked in legislation, regulatory practice and constitutional discourse as a
means of strengthening public confidence, improving institutional performance and
promoting democratic accountability. Yet despite its prominence, transparency is often
treated as though it were an objective in its own right. Public bodies are encouraged to
become more transparent, to publish more information and to operate more openly, but
comparatively less attention is devoted to the constitutional purpose that transparency is
intended to serve.

The argument advanced in this paper proceeds from a different premise. Transparency is
not itself the constitutional objective. It is the constitutional mechanism through which
accountability is made capable of meaningful operation. Openness possesses constitutional
significance because it enables knowledge accumulated within institutions exercising
delegated public authority to become sufficiently accessible to permit informed external
scrutiny. Transparency therefore derives its legitimacy not from disclosure as an abstract
virtue but from its contribution to constitutional accountability.

This distinction is fundamental. The constitutional value of transparency cannot sensibly be
measured by the volume of information placed in the public domain. Public institutions may
publish extensive reports, statistical material, strategic plans, consultation documents and
policy statements whilst leaving the practical exercise of statutory authority largely
incapable of independent examination. Conversely, relatively modest publication may
perform an important constitutional function if it enables external observers to understand
how public authority is exercised in practice. Transparency is therefore a qualitative rather
than purely quantitative concept. Its constitutional significance depends upon the
explanatory value of the information disclosed rather than the quantity of material released.

The common law has long recognised that openness performs a constitutional function
extending beyond administrative convenience. The principle of open justice illustrates the
point. Courts do not sit in public merely because public access is symbolically desirable.
Judicial proceedings are ordinarily conducted openly because the legitimacy of judicial



authority depends upon the ability of the public to observe the administration of justice.
Public hearings, published judgments and reasoned decisions enable judicial authority to be
evaluated independently of the judges exercising it. Confidence is therefore generated not
by institutional assurance but by the capacity for public examination.

The same constitutional reasoning is increasingly evident throughout public administration.
Regulatory decisions are commonly accompanied by published reasons. Independent
inquiries ordinarily report their findings publicly. Parliamentary committees conduct
hearings in public wherever practicable. Audit institutions explain not only their conclusions
but also the evidential basis upon which those conclusions have been reached. Each reflects
the same constitutional principle. Public authority commands greater legitimacy where its
exercise is capable of informed examination rather than requiring acceptance on trust
alone.

This observation assumes particular importance within systems of delegated adjudication.
Specialist institutions exercise public authority on a continuing basis across diverse factual
and legal circumstances. Through that process they accumulate institutional knowledge
unavailable elsewhere. Transparency determines the extent to which that knowledge
remains internal or becomes capable of supporting external scrutiny. Properly understood,
transparency is therefore the constitutional bridge between institutional expertise and
democratic accountability. It enables knowledge generated through the exercise of
delegated authority to inform those responsible for evaluating its legitimacy.

Transparency should not, however, be understood as requiring unrestricted disclosure.
Constitutional principles have never favoured absolute openness irrespective of competing
interests. Legitimate claims of confidentiality arise in many contexts. Personal privacy,
commercial sensitivity, legal privilege, national security and the integrity of decision-making
processes each provide circumstances in which information may properly remain
confidential. The constitutional commitment to transparency has always been balanced
against competing constitutional values. Openness is the constitutional presumption, not an
absolute rule.

The existence of legitimate limits upon disclosure does not diminish the constitutional
importance of transparency. Rather, it reinforces the need to identify its proper purpose.
Transparency should disclose the information necessary to enable meaningful accountability
whilst respecting those interests that justify confidentiality. The constitutional inquiry is
therefore not whether every piece of institutional knowledge should be published. It is
whether sufficient knowledge is made available to permit informed evaluation of the
exercise of public authority. Transparency should be judged by constitutional adequacy
rather than informational completeness.



This understanding also clarifies an important misconception within discussions of
administrative openness. Transparency is sometimes portrayed as a burden imposed upon
institutions, diverting resources from their substantive functions towards compliance with
reporting obligations. Such observations are not without practical force. Publication requires
time, expertise and administrative capacity. Yet the constitutional value of transparency
cannot be assessed solely by reference to administrative cost. Public institutions exercising
statutory authority do not publish information merely to satisfy curiosity or enhance
organisational reputation. They do so because openness forms part of the constitutional
settlement through which delegated public power maintains democratic legitimacy.

The relationship between transparency and accountability is therefore reciprocal.
Transparency enables scrutiny. Scrutiny strengthens accountability. Accountability sustains
legitimacy. Remove transparency and the remaining constitutional safeguards continue to
exist, but they operate upon a diminished informational foundation. They become
increasingly dependent upon institutional assurance rather than independent evaluation.
Conversely, where transparency provides sufficient insight into institutional behaviour, the
exercise of public authority becomes more readily capable of constitutional justification
because its operation is open to examination by Parliament, the courts, professional
advisers, academic researchers and the wider public.

It follows that transparency performs a constitutional function extending well beyond
disclosure alone. It moderates the informational consequences of delegated expertise. It
narrows Institutional Knowledge Asymmetry without eliminating the specialist advantages
upon which delegated adjudication depends. It enables expertise to remain constitutionally
accountable whilst preserving the independence necessary for effective decision-making.
Transparency therefore represents neither an administrative aspiration nor simply an aspect
of good governance. It is one of the principal constitutional mechanisms through which
delegated public authority maintains its legitimacy within the modern administrative state.

The analysis developed thus far nevertheless leaves an important question unresolved.
Transparency may explain why information should be made available, but it does not
determine what form that information should take. Institutions publish many different
categories of information, each serving distinct constitutional purposes. The next chapter
therefore examines a distinction that lies at the centre of the argument advanced
throughout this paper: the distinction between information describing institutional activity
and information revealing institutional behaviour. It is suggested that failure to distinguish
between the two has obscured an important constitutional dimension of transparency
within statutory adjudication.



Chapter 6

Institutional Activity and Institutional
Behaviour

The preceding chapter argued that transparency derives its constitutional significance not
from disclosure alone, but from its capacity to moderate the informational asymmetry
inevitably created by delegated public authority. That conclusion, however, gives rise to a
further question. If transparency is constitutionally valuable because it enables informed
external scrutiny, what kind of information best serves that objective?

The question is more complex than it first appears. Public institutions generate and publish
many different forms of information. Annual reports describe organisational performance.
Financial statements explain the use of public resources. Strategic plans identify institutional
objectives. Consultation papers outline proposed reforms. Statistical publications record
operational activity. Individual decisions explain the reasoning adopted in particular cases.
Each contributes to public understanding in different ways. Each therefore possesses
constitutional value. Yet it does not necessarily follow that every category of information
performs the same constitutional function.

For the purposes of constitutional analysis, a distinction should be drawn between
information describing institutional activity and information revealing institutional
behaviour.

Institutional activity concerns the operational characteristics of an organisation. It records
what the institution does. Typical examples include the number of cases received, the
number resolved, average waiting times, expenditure, staffing levels, budgetary
performance and other indicators of administrative efficiency. Such information enables
Parliament, auditors, policymakers and the public to understand how an institution
performs its operational responsibilities. It facilitates managerial oversight, resource
allocation and evaluation of organisational effectiveness. These are matters of considerable
constitutional importance. Institutions exercising public authority must remain accountable
for the efficient administration of the functions entrusted to them.

Institutional behaviour is different. It concerns not the volume of work undertaken but the
manner in which public authority is exercised. It encompasses patterns of adjudication,
recurring evidential issues, consistency of reasoning, approaches to statutory interpretation,
responses to similar factual circumstances and the practical operation of legislative
frameworks across the institution's jurisdiction. Behaviour therefore relates not to



administration but to judgment. It concerns how statutory discretion is exercised rather
than how institutional resources are managed.

The distinction is not merely descriptive. It is constitutional.

Operational efficiency and adjudicative consistency answer fundamentally different
constitutional questions. Information concerning institutional activity enables external
observers to evaluate whether public resources are being deployed effectively and whether
statutory functions are being administered competently. Information concerning
institutional behaviour enables evaluation of whether delegated authority is being exercised
consistently, predictably and in accordance with the constitutional purposes for which it was
conferred. One concerns administrative performance. The other concerns the exercise of
public power itself.

Failure to distinguish between these two categories of information risks obscuring an
important feature of constitutional accountability. A public institution may demonstrate
exemplary operational performance whilst legitimate questions remain concerning the
consistency with which statutory authority is exercised. Equally, an institution may exhibit
high standards of adjudicative reasoning despite experiencing operational pressures
affecting speed, workload or resource allocation. Administrative effectiveness and
adjudicative legitimacy frequently influence one another, but they remain conceptually
distinct. Constitutional scrutiny therefore requires information capable of illuminating each
independently.

This distinction also explains why institutional knowledge cannot be fully communicated
through traditional forms of administrative reporting. Annual reports, performance
indicators and operational statistics necessarily concentrate upon activity because their
primary purpose is to explain organisational performance. They identify the scale of
institutional operations, the demands placed upon public resources and the efficiency with
which statutory responsibilities have been discharged. They do not ordinarily seek to reveal
patterns emerging within the exercise of adjudicative judgment itself. That is not a criticism
of such reports. It reflects the constitutional function they are intended to perform.

Published decisions perform a different role. They illuminate institutional behaviour by
explaining the reasoning underlying individual determinations. Properly reasoned decisions
remain indispensable to constitutional legitimacy because they expose the exercise of public
authority to examination by those directly affected and, where appropriate, by appellate or
supervisory courts. Individual decisions, however, possess inherent limitations. Each
explains the resolution of a particular dispute. No individual determination can reveal
whether similar disputes have been approached consistently across the breadth of an
institution's jurisdiction. Nor can isolated decisions readily identify emerging patterns of
adjudicative behaviour developing over time.



The consequence is that information concerning institutional activity and information
concerning individual decisions leaves an important constitutional space between them. On
one side lies the institution viewed as an administrative organisation. On the other lies the
individual exercise of statutory judgment. Less readily observable is the institutional
behaviour emerging from the cumulative exercise of adjudicative authority across
thousands of decisions. It is within this intermediate space that Institutional Knowledge
Asymmetry becomes most pronounced. The institution possesses comprehensive
knowledge concerning its own patterns of decision-making. External observers possess only
partial insight derived from operational statistics and selected individual cases.

The constitutional significance of this observation should not be overstated. It does not
imply that existing forms of publication are inadequate or constitutionally deficient. On the
contrary, both operational reporting and published decisions perform indispensable
constitutional functions. The argument advanced here is more limited. Different categories
of information illuminate different aspects of public authority. Information concerning
activity cannot necessarily reveal behaviour. Information concerning individual behaviour
cannot necessarily reveal institutional patterns. Each contributes to accountability, but
neither wholly substitutes for the other.

Recognising this distinction assists in clarifying the constitutional purpose of transparency. If
transparency exists to moderate Institutional Knowledge Asymmetry, it should not be
assessed solely by reference to the quantity of information published. The decisive question
is whether the information placed in the public domain enables external observers to
understand the practical exercise of delegated authority at the level appropriate to the
constitutional question under examination. Administrative oversight requires information
concerning institutional activity. Constitutional evaluation of adjudicative consistency
requires information concerning institutional behaviour. Confusing these two objectives'
risks expecting one category of information to perform a function for which it was never
designed.

This distinction provides the analytical foundation for the discussion that follows. If
information concerning institutional activity and information concerning institutional
behaviour perform different constitutional functions, it becomes necessary to consider
whether the statistical information ordinarily published by statutory adjudicators is capable
of illuminating both. Aggregate statistical reporting undoubtedly provides valuable insight
into institutional activity. Whether it is equally capable of revealing institutional behaviour is
a separate constitutional question. It is to that question that the analysis now turns.



Part IV — Statistical Accountability

Chapter 7

The Constitutional Limits of Aggregate
Statistics

Aggregate statistical reporting occupies an increasingly prominent position within modern
public administration. Public authorities routinely publish data concerning workload,
operational performance, timeliness, expenditure, outcomes and organisational
effectiveness. Such information performs an important constitutional function. It enables
Parliament, government, auditors, researchers and the public to monitor the performance
of institutions exercising public authority and contributes materially to democratic
accountability. Properly understood, aggregate reporting represents one of the principal
mechanisms through which modern administrative institutions explain their activities to
those on whose behalf they exercise statutory powers.

The constitutional importance of aggregate statistics should therefore not be understated.
They permit meaningful assessment of institutional capacity, operational efficiency and
changes in organisational performance over time. Without them, it would be significantly
more difficult to evaluate whether public bodies were discharging their statutory
responsibilities effectively or making appropriate use of public resources. Aggregate
reporting has consequently become an established and valuable feature of constitutional
accountability within the administrative state.

The question addressed in this chapter is not whether aggregate statistics possess
constitutional value. Plainly they do.

The constitutional question is whether they perform the same function as information
capable of revealing institutional behaviour.

The distinction developed in the previous chapter becomes decisive at this point. Aggregate
statistics necessarily describe institutions collectively. They combine numerous individual
decisions into broader measures intended to communicate overall organisational
performance. In doing so, they inevitably abstract from the particular characteristics of the
individual decisions from which those statistics are derived. This is neither a weakness nor a
methodological flaw. It is simply the purpose for which aggregate statistics are designed.



They provide summary information concerning institutional activity rather than detailed
insight into the exercise of adjudicative judgment.

This characteristic of aggregation is well recognised across numerous disciplines. National
economic indicators provide an overview of economic performance whilst concealing
significant regional variation. Educational attainment measured across an entire jurisdiction
may obscure substantial differences between individual schools or subject areas. Healthcare
outcomes expressed through national averages may conceal considerable variation between
hospitals, clinical specialities or patient cohorts. None of these aggregate measures is
inaccurate. Each faithfully represents the phenomenon it has been designed to measure.
Their limitation lies elsewhere. They necessarily simplify complexity in order to produce
information capable of broad comparison.

Exactly the same principle applies to statutory adjudication.

Institutions exercising delegated authority frequently determine disputes arising under
different statutory provisions, involving different evidential requirements, distinct legal
principles and materially different factual circumstances. Such diversity is not incidental. It is
an inherent characteristic of specialist adjudication. The practical exercise of statutory
authority therefore occurs across multiple categories of decision-making, each possessing its
own legal and evidential context.

When the outcomes of these different categories are combined into a single institutional
measure, valuable information concerning overall performance is undoubtedly produced. At
the same time, information concerning variation within the constituent parts of the
jurisdiction necessarily becomes less visible. The resulting statistic accurately describes the
institution viewed as a whole. It cannot, by its very nature, explain how delegated authority
has been exercised within each of the materially different categories from which that overall
figure has been constructed.

The constitutional significance of this observation should not be exaggerated. Aggregate
reporting was never intended to reveal every aspect of institutional behaviour. Nor should it
be criticised for failing to perform a function for which it was not designed. The
constitutional difficulty arises only where aggregate information is assumed to provide a
complete account of institutional performance. It does not. It provides an overview.
Constitutional accountability frequently requires more than an overview. It requires
understanding of the practical exercise of public authority within the different contexts in
which that authority is actually exercised.

This distinction may be illustrated by a simple proposition. An institution could report an
identical overall outcome across two consecutive reporting periods whilst experiencing
significant changes within individual categories of adjudication. Improvements in one area



might be offset by reductions in another, leaving the aggregate figure unchanged.
Conversely, substantial fluctuations in overall performance might obscure remarkable
stability within each individual category if changes merely reflected alterations in the
composition of the institution's workload. The aggregate statistic would remain accurate.
Yet the practical operation of delegated authority would differ materially from that
suggested by the overall average alone.

The constitutional consequence is that aggregate reporting, whilst indispensable, cannot by
itself illuminate institutional behaviour at the level required for meaningful evaluation of
adjudicative consistency. Parliament delegates authority to determine individual classes of
dispute according to the statutory framework governing those disputes. Citizens experience
the exercise of public power within the legal context affecting their own rights and
obligations. Professional advisers advise clients by reference to specific categories of case
rather than institutional averages. Researchers seek to understand patterns emerging within
particular areas of jurisdiction. The constitutional questions that arise are therefore often
category-specific rather than institution-wide.

This does not diminish the constitutional importance of aggregate publication. On the
contrary, aggregate statistics remain essential to administrative accountability. They provide
the broad institutional perspective without which democratic oversight would be
incomplete. The constitutional point is simply that aggregate reporting and behavioural
reporting perform different functions. One enables evaluation of institutional performance
viewed collectively. The other enables examination of how delegated authority operates
across the different jurisdictions and decision-making contexts entrusted to the institution.

The distinction mirrors that developed in the preceding chapter between institutional
activity and institutional behaviour. Aggregate statistics principally illuminate activity. They
reveal the scale, efficiency and overall outcomes of institutional operations. Behaviour,
however, concerns the practical exercise of adjudicative judgment within the constituent
parts of a statutory jurisdiction. Different constitutional questions therefore require
different forms of information. Administrative oversight is well served by aggregate
reporting. Evaluation of adjudicative consistency requires information capable of revealing
patterns beneath the institutional average.

The constitutional argument advanced in this paper therefore does not challenge the
publication of aggregate statistics. It challenges the assumption that aggregate statistics
alone are capable of satisfying every dimension of constitutional accountability. They
remain indispensable, but they are not exhaustive. Their constitutional function is
substantial yet necessarily limited by the methodological characteristics of aggregation
itself.



Recognising those limits does not weaken confidence in aggregate reporting. It clarifies its
constitutional purpose. Once that purpose is properly understood, a further question
naturally arises. If aggregate statistics cannot fully illuminate institutional behaviour, what
form of publication is capable of doing so whilst preserving the independence and integrity
of statutory adjudication?

It is to that question that the analysis now turns.

Chapter 8

Segmented Decision-Making Data and
Constitutional Accountability

The preceding analysis has established a sequence of constitutional propositions. The
legitimacy of delegated public authority depends upon meaningful accountability.
Accountability depends upon informed scrutiny. Informed scrutiny depends upon access to
knowledge concerning the exercise of public power. Transparency performs a constitutional
function because it moderates the informational asymmetry inevitably created when
Parliament entrusts specialist institutions with continuing adjudicative responsibilities. The
remaining question is therefore a practical one. What form of information is capable of
reducing that asymmetry whilst respecting the institutional independence upon which
specialist adjudication depends?

This chapter suggests that the answer lies not in the publication of greater quantities of
information but in the publication of information organised in a manner capable of
illuminating institutional behaviour. The distinction is important. Constitutional
accountability is not necessarily strengthened by increasing the volume of material entering
the public domain. Indeed, excessive publication may obscure rather than clarify
institutional practice. The constitutional objective is not informational abundance but
informational relevance. Information contributes to legitimacy only where it assists those
responsible for democratic, legal and public scrutiny to understand the practical exercise of
delegated authority.

Against that constitutional background, the concept of segmented decision-making data
assumes particular significance.



The expression is used in this paper to describe information that distinguishes between the
materially different categories of adjudication comprising an institution's statutory
jurisdiction, rather than presenting adjudicative outcomes solely as aggregate institutional
measures. Segmentation therefore concerns the organisation of information rather than the
creation of new information. It seeks to make visible those patterns of institutional
behaviour that inevitably disappear when diverse forms of adjudication are combined into a
single institutional average.

The constitutional value of segmentation lies in the relationship between statutory
authority and legal context. Public authority is not exercised uniformly across every dispute
determined by a specialist institution. Different statutory provisions, evidential
requirements, legal principles and factual circumstances necessarily influence the exercise
of adjudicative judgment. Variation between categories of decision-making is therefore
neither surprising nor constitutionally objectionable. Indeed, an absence of variation across
materially different legal contexts might itself require explanation. Constitutional
accountability does not require identical outcomes across every class of dispute. It requires
that the practical operation of delegated authority should be capable of informed
examination within the legal contexts in which that authority is actually exercised.

This distinction is fundamental because it avoids a common misunderstanding. The
constitutional argument advanced here is not that segmented information would
necessarily reveal inconsistency. It may reveal precisely the opposite. Segmentation may
demonstrate a high degree of institutional consistency across comparable disputes, thereby
strengthening confidence in the exercise of delegated authority. Equally, where differences
emerge, they may be entirely explicable by reference to legislative design, evidential
standards or the distinctive characteristics of particular categories of adjudication.
Transparency does not predetermine criticism. Properly understood, it replaces assumption
with evidence.

That observation reflects a broader constitutional principle. Public confidence is strongest
where institutional claims concerning fairness, consistency and effectiveness are capable of
independent evaluation rather than requiring acceptance upon trust alone. Courts publish
judgments because justice should be capable of examination. Regulators explain
enforcement decisions because the exercise of coercive authority should be open to
scrutiny. Independent inquiries expose their reasoning because public confidence depends
upon understanding how conclusions have been reached. Across each example, legitimacy is
strengthened not because institutions disclose more information for its own sake, but
because disclosure permits institutional conduct to be evaluated independently of
institutional assertion.

Segmented decision-making data performs an analogous constitutional function. It narrows
the informational distance between specialist institutions and those responsible for



constitutional oversight by enabling broader patterns of adjudicative behaviour to become
visible. Parliament is better placed to evaluate whether statutory schemes are operating as
intended. Policymakers gain a clearer understanding of the practical consequences of
legislative design. Professional advisers can provide guidance informed by evidence
extending beyond individual experience. Academic researchers are able to examine
institutional behaviour with greater methodological precision. Members of the public obtain
a more complete understanding of how delegated public authority operates in practice. The
constitutional beneficiaries of segmentation therefore extend well beyond the parties to
individual disputes.

It is equally important to identify what segmentation does not seek to achieve. It is not a
substitute for reasoned individual determinations. It cannot determine whether any
particular decision is correct. Nor does it diminish the importance of qualitative legal
reasoning. Individual decisions remain the primary means through which adjudicators justify
the exercise of public authority in specific cases. Segmented information performs a
different constitutional function. It illuminates institutional behaviour rather than individual
reasoning. The two forms of publication are complementary, not competing. Each explains a
different dimension of delegated adjudication, and each is necessary for a comprehensive
understanding of the institution's constitutional role.

A further concern occasionally expressed is that greater segmentation may encourage
mechanistic expectations regarding future decisions. If historical patterns become widely
known, it may be argued that adjudicators could experience pressure to conform to
established trends rather than deciding each case on its individual merits. Such concerns
deserve careful consideration. Adjudication must remain responsive to the facts and legal
context of each dispute. Nevertheless, transparency should not be confused with
prescription. Statistical information records past institutional behaviour; it does not dictate
future outcomes. Judges are not bound by historical judicial statistics. Regulators are not
constrained by previous enforcement patterns. Equally, statutory adjudicators remain under
a continuing legal duty to determine each dispute independently according to the applicable
law, evidence and statutory framework. Information describing institutional behaviour does
not replace individual judgment. It merely enables that behaviour to be understood at the
institutional level.

The constitutional argument therefore remains deliberately modest. It does not suggest that
every conceivable category of adjudicative information should be published. Nor does it
advocate disclosure irrespective of legitimate considerations of confidentiality, privacy,
administrative burden or institutional effectiveness. Constitutional principles have never
required absolute openness. Rather, the argument is one of constitutional proportionality.
Where Parliament entrusts institutions with responsibility for determining materially
different categories of dispute, transparency should ordinarily extend to information



sufficient to illuminate how delegated authority operates across those categories, unless
there exists a compelling constitutional justification for withholding it.

Properly understood, segmented decision-making data is not simply a statistical refinement.
It is an expression of a broader constitutional principle developed throughout this paper.
Delegated authority inevitably creates delegated institutional knowledge. Constitutional
legitimacy depends not upon eliminating that informational advantage but upon ensuring
that sufficient knowledge concerning the exercise of public authority becomes available to
permit meaningful independent scrutiny. Segmentation represents one possible mechanism
through which that constitutional objective may be achieved. Its significance lies not in
statistical sophistication but in its capacity to transform institutional knowledge into
constitutionally relevant accountability.

The discussion has thus far remained at the level of constitutional principle. The final
substantive chapter considers those principles in the context of a contemporary statutory
adjudicator. The purpose is not to evaluate any institution by predetermined standards or to
advance institutional criticism. It is to examine whether the constitutional framework
developed throughout this paper provides a useful analytical lens through which existing
approaches to transparency and accountability may be assessed in practice.

Part V — Application

Chapter 9

The Financial Ombudsman Service: A
Constitutional Case Study

The constitutional framework developed throughout this paper has been intentionally
formulated at a level of generality capable of application beyond any single statutory
institution. Questions concerning delegated authority, institutional knowledge and
constitutional accountability arise wherever Parliament entrusts specialist bodies with
adjudicative responsibilities affecting legal rights and financial interests. Nevertheless,
constitutional theory acquires practical significance only when examined against
institutional reality. It is therefore appropriate to consider whether the analytical framework
proposed in this paper assists in understanding the transparency arrangements of an
existing statutory adjudicator.



The Financial Ombudsman Service provides an appropriate case study for three reasons.
First, it occupies a position of considerable constitutional importance within the United
Kingdom's system of financial regulation. Established by Parliament under the statutory
framework governing financial services, it determines a substantial volume of disputes
between consumers, businesses and regulated financial firms. Secondly, it operates within a
jurisdiction characterised by significant legal and factual diversity, encompassing banking,
insurance, investments, pensions, consumer credit, payment services and numerous other
areas of financial activity. Finally, the institution has adopted a comparatively extensive
approach to publication, making available annual and quarterly complaints data, firm-
specific complaint statistics, thematic insight and a searchable database of final ombudsman
decisions. It therefore provides a valuable illustration through which the constitutional
relationship between transparency and institutional knowledge may be examined.

It is important at the outset to define the constitutional question correctly. The issue is not
whether the Financial Ombudsman Service is transparent. Such a proposition would be
difficult to sustain. The institution publishes considerably more information concerning its
activities than many public bodies exercising comparable adjudicative functions. It provides
extensive statistical reporting concerning complaint volumes and outcomes, publishes final
ombudsman decisions in an accessible database and regularly produces thematic analysis
intended to improve understanding of the complaints it receives. These measures make a
significant contribution to public understanding of the institution's work and represent an
important expression of constitutional openness.

Nor is the issue whether transparency should be unlimited. Throughout this paper it has
been recognised that legitimate considerations of confidentiality, personal privacy,
commercial sensitivity and institutional effectiveness impose necessary limits upon
publication. Constitutional legitimacy does not require unrestricted disclosure. The
framework developed in the preceding chapters proceeds from a narrower proposition.
Transparency should be assessed by reference to whether it provides sufficient information
to permit meaningful evaluation of the exercise of delegated public authority.

Viewed through that constitutional lens, the Financial Ombudsman Service appears to
satisfy a number of important constitutional objectives. Its published decisions expose
individual exercises of adjudicative reasoning to public examination. Annual and quarterly
statistical publications provide substantial insight into complaint volumes, product
categories, overall uphold rates and institutional performance. Firm-specific reporting
enables comparison between regulated businesses and contributes to broader public
understanding of complaint handling within the financial services sector. Collectively, these
forms of publication reduce the informational distance between the institution and those
affected by its work, thereby strengthening democratic accountability and public
confidence.



The constitutional analysis developed throughout this paper, however, suggests that
transparency performs more than one function. Published decisions illuminate the
reasoning adopted in individual disputes. Aggregate statistical reporting explains
institutional activity and overall outcomes. Between those two forms of publication lies the
guestion of institutional behaviour. It is at this level that the concept of Institutional
Knowledge Asymmetry becomes most relevant.

The Financial Ombudsman Service necessarily possesses knowledge extending beyond the
material presently available in the public domain. Through the continuous determination of
complaints, it develops an understanding of recurring evidential issues, patterns of
adjudication, emerging categories of dispute, operational consistency and the practical
consequences of legislative and regulatory frameworks. Such knowledge is neither
surprising nor constitutionally objectionable. Indeed, it is one of the principal reasons
Parliament established a specialist statutory adjudicator rather than requiring every
financial dispute to be resolved through conventional litigation. Expertise presupposes
precisely this accumulation of institutional understanding.

The constitutional question is whether sufficient insight into that accumulated knowledge is
presently available to permit informed external evaluation of institutional behaviour.
Reasonable constitutional lawyers may reach different conclusions. One view would
contend that the existing combination of published decisions, complaints data and thematic
reporting already provide a level of transparency exceeding that expected of many
comparable institutions. Another would argue that additional forms of behavioural
information could further strengthen accountability by enabling broader examination of
adjudicative patterns across materially different categories of dispute. Neither position
challenges the legitimacy of the institution itself. They differ only as to the constitutional
adequacy of the present balance between institutional knowledge and public knowledge.

It is precisely here that the analytical distinction developed throughout this paper becomes
valuable. The issue is not whether the Financial Ombudsman Service publishes information.
It plainly does. Nor is it whether that information performs important constitutional
functions. Equally plainly, it does. The issue is whether the existing transparency framework
is directed principally towards explaining institutional activity, individual reasoning or
institutional behaviour, and whether those different constitutional purposes are adequately
distinguished. Framing the question in this way enables discussion to proceed from
constitutional principle rather than institutional criticism.

If the analysis advanced in this paper is accepted, the publication of more granular
information concerning adjudicative behaviour would not represent a departure from the
constitutional trajectory of the institution. Rather, it would constitute a continuation of a
broader constitutional development through which public authority has progressively
become more open to informed examination. Such publication would not be justified



because transparency is inherently desirable, nor because additional information is always
preferable. Its justification would rest upon a narrower constitutional proposition: where
delegated public authority generates substantial institutional knowledge, constitutional
legitimacy may be strengthened by making sufficient aspects of that knowledge available to
support meaningful external scrutiny.

This conclusion should not be misunderstood. The constitutional framework developed in
this paper does not dictate a particular reporting model, prescribe specific categories of
publication or suggest that any institution has failed to satisfy its constitutional obligations.
Constitutional legitimacy rarely admits of absolute answers. It requires judgments
concerning proportionality, practicality and competing constitutional values. The
contribution of the present analysis is therefore more modest. It offers a framework
through which those judgments may be approached.

The Financial Ombudsman Service has served throughout this chapter not as the object of
constitutional criticism but as an illustration of a broader proposition. Delegated
adjudicative authority inevitably produces institutional knowledge unavailable elsewhere.
The constitutional significance of transparency lies in the extent to which it enables that
knowledge to support democratic accountability without undermining the specialist
expertise upon which delegated adjudication depends. Whether the present balance is
constitutionally sufficient remains open to debate. That such a debate should be conducted
by reference to constitutional principle rather than institutional preference is, it is
suggested, one of the principal implications of the framework developed throughout this

paper.

Conclusion

The argument advanced throughout this paper has proceeded from a deliberately modest
constitutional premise. It has not questioned the legitimacy of statutory adjudication as a
constitutional model, nor has it suggested that specialist institutions exercising delegated
public authority are inherently deficient. On the contrary, the modern administrative state
depends upon specialist adjudicators possessing expertise, experience and institutional
continuity that Parliament and the ordinary courts could not realistically replicate across
every area of public administration. Delegation is therefore not an exception to
constitutional government. It is one of its defining characteristics.

The paper has instead sought to identify a structural consequence of delegation that has
received comparatively limited direct attention. Parliament does not merely delegate
authority. It creates the conditions under which institutional knowledge becomes



concentrated within the bodies exercising that authority. Through the repeated exercise of
statutory jurisdiction, specialist adjudicators inevitably acquire an understanding of their
own decision-making that extends beyond the knowledge reasonably available to
Parliament, the courts, regulators, practitioners, academic researchers or the public. This
concentration of institutional knowledge is neither accidental nor constitutionally
undesirable. It is an inevitable consequence of specialist expertise and one of the principal
reasons why delegated adjudication exists.

The constitutional significance of that observation lies not in the existence of informational
asymmetry itself, but in its relationship with accountability. Accountability is frequently
discussed in terms of constitutional structure. Parliament scrutinises public bodies. Courts
supervise legality. Independent regulators, auditors and inspectors examine institutional
performance. Democratic institutions provide political oversight. These mechanisms remain
indispensable to constitutional government. Their effectiveness, however, depends upon
the informational conditions within which they operate. Scrutiny that lacks sufficient
knowledge cannot fully evaluate the practical exercise of public authority. Accountability
therefore possesses an informational dimension as well as an institutional one.

The concept of Institutional Knowledge Asymmetry has been developed in this paper as an
analytical framework through which that informational dimension may be examined. The
expression is not intended to describe a constitutional defect, nor to establish a new
doctrine of public law. It simply identifies the disparity between the knowledge accumulated
within institutions exercising delegated authority and the knowledge reasonably available to
those responsible for scrutinising them. Once that relationship is recognised, transparency
assumes a constitutional significance extending beyond conventional discussions of
openness or administrative good practice. Transparency becomes one of the mechanisms
through which informational asymmetry is moderated sufficiently to permit meaningful
external scrutiny of delegated public power.

The paper has also sought to distinguish between two different constitutional functions
performed by institutional information. Information describing institutional activity explains
how an organisation performs its operational responsibilities. Information revealing
institutional behaviour illuminates how delegated authority is exercised across the
institution's jurisdiction. Both forms of information contribute to accountability, but they
answer different constitutional questions. Aggregate statistical reporting provides valuable
insight into institutional performance viewed collectively. Published decisions expose
individual exercises of adjudicative reasoning to public examination. Neither necessarily
reveals broader patterns emerging within the practical exercise of statutory authority across
materially different categories of adjudication.

From this distinction emerged the paper's central constitutional proposition. The adequacy
of transparency should not be evaluated principally by the quantity of information entering



the public domain, but by the extent to which that information enables informed
examination of institutional behaviour. Transparency is constitutionally valuable not
because it satisfies a general aspiration towards openness, but because it enables public
authority to be understood, evaluated and justified through evidence rather than
assumption. Properly conceived, transparency is not an end in itself. It is a constitutional
mechanism by which democratic accountability is sustained in an administrative state
increasingly characterised by delegated expertise.

The discussion of segmented decision-making data illustrates this broader proposition. The
argument has not been that every specialist institution should publish every category of
information available to it, nor that existing reporting arrangements are constitutionally
inadequate. Constitutional legitimacy does not require absolute openness and must always
accommodate competing considerations of confidentiality, proportionality and institutional
effectiveness. The more limited contention is that where Parliament entrusts institutions
with responsibility for determining materially different categories of dispute, constitutional
analysis should consider whether sufficient information is available to illuminate how
delegated authority operates across those categories. Whether segmented reporting
represents the appropriate means of achieving that objective will necessarily depend upon
the nature of the institution, the statutory framework within which it operates and the
competing constitutional considerations applicable in each context.

The examination of the Financial Ombudsman Service has demonstrated the practical
application of this analytical framework. Throughout this paper the institution has been
treated not as the object of criticism but as an illustration of the constitutional questions
arising wherever specialist adjudicators accumulate knowledge extending beyond that
available to external observers. The analysis has recognised the substantial transparency
already provided through published decisions, statistical reporting and institutional insight.
The constitutional inquiry has been narrower. It has asked whether the relationship
between institutional knowledge and public knowledge should itself become an explicit
consideration when evaluating the constitutional adequacy of transparency within systems
of delegated adjudication.

Ultimately, the contribution of this paper lies not in proposing a particular reporting model
or advocating a specific institutional reform. Its contribution is analytical. It suggests that
constitutional scholarship should recognise delegated institutional knowledge as an
inherent consequence of delegated public authority and should examine the implications of
that relationship for legitimacy and accountability. Once that relationship is acknowledged,
transparency is revealed as more than an administrative aspiration. It becomes an essential
constitutional mechanism through which institutions exercising specialist statutory
authority maintain public confidence whilst preserving the expertise upon which their
legitimacy also depends.



The constitutional history of the United Kingdom has been characterised by a gradual but
consistent movement towards making the exercise of public power more open to reasoned
examination. The development of open justice, the expansion of judicial review, the
increasing expectation that public authorities provide reasons for significant decisions and
the broader evolution of administrative accountability each reflect that constitutional
trajectory. The framework developed in this paper suggests that the next stage of that
evolution may lie not simply in asking whether institutions publish information, but in asking
whether the information they publish enables meaningful understanding of how delegated
public authority is exercised in practice.

If that proposition is accepted, transparency assumes a constitutional role extending beyond
disclosure alone. It becomes one of the means by which expertise remains accountable,
delegated authority remains legitimate and public confidence in statutory adjudication is
sustained within the constitutional order of the modern administrative state.
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