The Disappearance of Neutrality in the
Financial Ombudsman Service (FOS)

1. Introduction.

The Financial Ombudsman Service (FOS) occupies a constitutionally significant,
though often under-scrutinised, position within the United Kingdom’s financial
regulatory framework. Established under Part XVI and Schedule 17 of the Financial
Services and Markets Act 2000 (FSMA 2000), it was designed to provide an informal,
accessible alternative to the courts for resolving disputes between consumers and
financial institutions. Its authority, however, is not derived from coercive judicial power,
but from trust, specifically, trust in its neutrality.

That neutrality is not merely aspirational. It is a legal and constitutional necessity. The
FOS exercises quasi-judicial functions. It determines rights, allocates financial liability,
and produces binding outcomes for firms. In doing so, it engages principles that sit
squarely within the domain of administrative law: fairness, rationality, consistency, and
procedural propriety. It is, therefore, at least in principle, subject to judicial oversight
through the mechanism of judicial review.

This paper advances a clear and forceful proposition: the neutrality of the FOS has, in
practice, materially deteriorated to the point thatits decision-making processes are
increasingly vulnerable to legal challenge on established public law grounds. These
include irrationality (in the sense articulated in Associated Provincial Picture Houses
Ltd vWednesbury Corporation [1948] 1 KB 223), procedural unfairness, inconsistency
amounting to arbitrariness, and failure to provide adequate reasons.

The issue is not whether individual decisions can be defended in isolation. Many can.
The issue is whether the system, taken as a whole, continues to operate in a manner
consistent with the principles that justify its existence. Where a body exercises
adjudicative power without binding precedent, without full transparency, and without a
meaningful internal appeals structure, the burden on neutrality is significantly higher. It
must demonstrate consistency through practice rather than doctrine.

The evidence increasingly suggests that it does not.

The FOS operates under the statutory requirement to determine complaints by
reference to whatis “fair and reasonable in all the circumstances of the case” (FSMA
2000, s.228). This formulation provides wide discretion. However, as established in
administrative law, discretion is not unfettered. It must be exercised rationally,
consistently, and with regard to relevant considerations. A decision-maker who treats



materially similar cases differently without adequate justification risks acting
unlawfully.

In R (on the application of British Telecommunications plc) v Office of Communications
[2011] EWCA Civ 245, the Court of Appeal emphasised that consistencyis a
fundamental component of fairness in regulatory decision-making. While the FOS is not
a court and is not bound by precedent, it cannotignore this principle entirely. To do so
would undermine the rule-of-law values that underpin its statutory mandate.

Moreover, the duty to give reasons, while not absolute, has been increasingly
recognised as essential where decisions affect rights and interests. In South
Buckinghamshire District Council v Porter (No 2) [2004] UKHL 33, Lord Brown made
clear that reasons must be intelligible and adequate, enabling the reader to understand
why the matter was decided as it was. Where FOS decisions rely on broad assertions of
fairness without a clear analytical structure, they risk falling short of this standard.

The absence of a formal appeals mechanism compounds these concerns. While
judicial review is theoretically available, it is practically inaccessible for most
consumers due to cost, complexity, and the limited scope of review. Judicial review
does not reassess the merits of a decision; it examines legality. This creates a
structural gap in accountability. If internal processes do not ensure consistency and
fairness, there is no effective corrective mechanism.

This paper, therefore, approaches the FOS not as a benign administrative body, but as a
decision-maker whose actions must withstand legal scrutiny. It asks whether its
current operational model satisfies the standards expected of a body exercising quasi-
judicial authority.

The introduction establishes the central thesis and legal framing for the analysis that
follows. Itis not suggested that the FOS acts in bad faith, nor that its staff lack
professionalism. The argument is structural: that the combination of discretion, volume
pressure, limited transparency, and weak accountability has produced a system in
which neutrality is no longer reliably maintained.

For Members of Parliament, this raises questions of statutory design and regulatory
oversight. For King’s Counsel and practitioners, it raises potential grounds for challenge
and avenues for reform. For the integrity of the financial regulatory system, it raises a
more fundamentalissue: whether a body designed to deliver informal justice can
continue to do so when the safeguards that underpin neutrality have eroded.

The sections that follow will develop this argument in detail, drawing on patterns of
decision-making, structural analysis, and legal principles. The objective is not merely to
criticise, but to demonstrate, clearly and rigorously, that the current trajectory of the
FOS is incompatible with the standards required of a neutral adjudicative body.



2. Historical Evolution and Statutory Design.

The Financial Ombudsman Service (FOS) was established under the Financial Services
and Markets Act 2000 (FSMA 2000) as part of a broader reconfiguration of the United
Kingdom’s financial regulatory system. Its creation was not incidental; itwas a
deliberate legislative response to fragmentation, inconsistency, and inaccessibility in
consumer redress mechanisms. By consolidating multiple ombudsman schemes into a
single body, Parliament intended to create a coherent, efficient, and, critically, fair
system of dispute resolution.

At the core of the statutory design lies section 228 of FSMA 2000, which mandates that
the FOS determine complaints by reference to what is “fair and reasonable in all the
circumstances of the case.” This provision is both enabling and constraining. It grants
the FOS a wide discretionary remit, freeing it from strict adherence to legal precedent,
but it simultaneously imposes an obligation to exercise that discretion in a principled
and consistent manner.

In its early operation, the FOS appeared to strike this balance effectively. The volume of
complaints was manageable, the scope of disputes relatively contained, and the
institutional culture aligned with its founding purpose. Decisions were not always
predictable, but they were generally intelligible. Stakeholders, consumers and firms
alike could discern a pattern of reasoning, even where outcomes were unfavourable.

However, the statutory framework did not evolve at the same pace as the financial
services landscape. The expansion of consumer credit, the proliferation of complex
financial products, and systemic events such as the 2008 financial crisis placed
unprecedented pressure on the FOS. The most notable example is the Payment
Protection Insurance (PPI) scandal, which generated millions of complaints and
fundamentally altered the organisation's operational character.

The legislative architecture of FSMA 2000 did not anticipate this scale. The FOS was
designed as a dispute resolution body, not a mass-claims processor. Yet, in response
to overwhelming demand, it adapted, necessarily, but not without consequence.
Processes were standardised, case handling was accelerated, and the role of
investigators was expanded significantly. These adaptations, while operationally
rational, introduced structural tensions that the original statutory design was not
equipped to resolve.



From a legal perspective, this evolution raises a critical issue: whether the FOS, as
currently operating, remains faithful to the statutory purpose Parliament envisaged. The
courts have repeatedly emphasised that statutory bodies must act within the scope
and spirit of their enabling legislation. In R (on the application of Public Law Project) v
Lord Chancellor [2016] UKSC 39, the Supreme Court reaffirmed that discretionary
powers must be exercised consistently with the purpose for which they were conferred.

Applying that principle here, the question becomes whether the industrialisation of FOS
processes—driven by volume and efficiency, has displaced the careful, case-specific
judgment that the “fair and reasonable” standard requires. Where decisions are
produced through templated reasoning, limited engagement with evidence, or
compressed timelines, there is a real risk that the statutory standard is being applied in
form rather than substance.

Further, the FOS's governance structure warrants scrutiny. Although operationally
independent, it is accountable to the Financial Conduct Authority (FCA), which
approves its budget and appoints its board. This relationship, while designed to ensure
oversight, creates a layered regulatory environment in which independence may be
more formal than practical. The potential for alignment of institutional priorities,
particularly in areas of public policy sensitivity, cannot be discounted.

The statutory design also lacks a robust mechanism for internal correction. Unlike
courts, which are embedded in a hierarchical appellate structure, the FOS has limited
avenues for review. Ombudsman decisions are final, subject only to judicial review. As
previously noted, judicial review is a limited remedy, concerned with legality rather than
merits. This means that errors of judgment, inconsistency, or weak reasoning may
persist without effective challenge.

The absence of binding precedent further complicates the picture. While the FOS
publishes selected decisions, these do not carry formal authority. This creates a
system in which past decisions inform but do not constrain future outcomes. In
principle, this allows flexibility. In practice, it undermines predictability and opens the
door to divergence.

From an advocacy standpoint, this is a critical point of failure. A system that relies on
discretion without sufficiently strong internal constraints is inherently vulnerable to
inconsistency. Where that inconsistency becomes systemic, it ceases to be a by-
product of flexibility and becomes evidence of structural deficiency.

Itis also necessary to consider the evolution of expectations. When the FOS was
created, it was understood to be an informal alternative to the courts. Over time,
however, its role has expanded. It now handles disputes involving substantial sums,
complex financial products, and significant legal implications. The informality that once
justified its flexibility is increasingly difficult to reconcile with the gravity of the matters it
determines.



In R (on the application of Heather Moor & Edgecomb Ltd) v Financial Ombudsman
Service Ltd [2008] EWCA Civ 642, the Court of Appeal acknowledged the breadth of the
FOS’s discretion but also emphasised that it must act rationally and fairly. That case,
often cited as affirming the FOS’s latitude, should not be read as granting carte
blanche. Discretion is not immunity. Where patterns of inconsistency, opacity, or
procedural deficiency emerge, they are open to challenge.

In summary, the historical evolution of the FOS reveals a divergence between statutory
design and operational reality. The framework established by FSMA 2000 assumed a
scale and level of complexity of operations that no longer reflect current conditions.
Adaptations made in response to external pressures have altered the character of
decision-making, straining the original model.

For MPs, this raises questions about whether the legislative framework remains fit for
purpose. For legal practitioners, it highlights potential grounds for challenging
decisions that appear inconsistent with statutory obligations. And for the integrity of the
system as awhole, it underscores a central concern: that the mechanisms intended to
ensure neutrality have not kept pace with the institution’s transformation.

3. The Legal Meaning of “Fair and Reasonable”:
Discretion, Limits, and Grounds for Challenge.

Section 228 of the Financial Services and Markets Act 2000 provides that the Financial
Ombudsman Service (FOS) must determine complaints by reference to what is “fair
and reasonable in all the circumstances of the case.” This deceptively simple
formulation lies at the heart of both the FOS’s authority and its vulnerability. It grants a
broad discretionary mandate, but it does not operate in a legal vacuum. That discretion
is constrained by well-established principles of administrative law.

The central contention of this section is that the FOS’s reliance on the “fair and
reasonable” standard has, in practice, expanded beyond its lawful limits. What was
intended as a flexible interpretive tool has, in many instances, become a vehicle for
unstructured and insufficiently reasoned decision-making. This shift exposes the FOS
to multiple public law challenges.

Itis necessary at the outset to dispel a common misconception: that the “fair and
reasonable” standard permits the FOS to disregard legal principles entirely. This is
incorrect. In R (Heather Moor & Edgecomb Ltd) v Financial Ombudsman Service Ltd
[2008] EWCA Civ 642, the Court of Appeal confirmed that while the FOS is not bound to
apply strict legal rules, it must take into account relevant law, regulatory standards,
codes of practice, and what is generally accepted as good industry practice. The
discretion is broad but not unbounded.



In administrative law, discretionary powers must be exercised rationally, consistently,
and in accordance with relevant considerations. The classic formulation of irrationality
is found in Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948]
1 KB 223, where a decision is unlawful if it is so unreasonable that no reasonable
authority could have made it. While this is a high threshold, subsequent case law has
refined its application, particularly where fundamental rights or fairness considerations
are engaged.

In the context of the FOS, irrationality may arise not from extreme outcomes, but from
inconsistent reasoning. Where two materially similar cases are decided differently
without adequate explanation, the issue is not merely one of variability; it is one of
arbitrariness. Arbitrariness is antithetical to rational decision-making. It suggests that
outcomes are determined by factors other than principled analysis.

This leads to a second ground of challenge: inconsistency amounting to unfairness. In R
(onthe application of British Telecommunications plc) v Office of Communications
[2011] EWCA Civ 245, the Court of Appeal emphasised that regulatory bodies must
treat like cases alike unless there is a rational basis for differentiation. While the FOS is
not a regulator in the traditional sense, it performs a quasi-judicial function that
engages the same principle.

Where the FOS fails to explain why similar cases have produced different outcomes, it
risks breaching this requirement. The absence of binding precedent does not excuse
inconsistency; it increases the obligation to justify it. Without such justification,
decisions may be vulnerable to challenge as irrational or procedurally unfair.

A third ground arises from the duty to take into account relevant considerations and to
disregard irrelevant ones. In Secretary of State for Education and Science v Tameside
Metropolitan Borough Council [1977] AC 1014, the House of Lords held that a decision-
maker must properly inform itself of relevant facts before reaching a conclusion. In the
FOS context, this translates into a duty to engage meaningfully with the evidence
presented.

There is growing concern that, under caseload pressure, some FOS decisions rely on
incomplete or superficial analysis. Where key evidence is overlooked, or where
conclusions are reached without addressing material points, the decision may be
unlawful. This is not a question of disagreement with the outcome; it is a question of
whether the process meets the standard required by law.

Closely related is the duty to give reasons. While not absolute, this duty has been
reinforced in numerous cases, including South Buckinghamshire District Council v
Porter (No 2) [2004] UKHL 33. Lord Brown stated that reasons must be intelligible and
adequate, enabling the reader to understand why the decision was reached and what
conclusions were drawn on the principalissues.



In the FOS context, the adequacy of reasoning is critical. Decisions often rely on broad
assertions of fairness without a detailed explanation of how competing factors were
weighed. This is particularly problematic where the outcome departs from what might
reasonably be expected based on similar cases. Without clear reasoning, affected
parties are left unable to assess whether the decision is lawful, let alone challenge it
effectively.

A further issue arises from the potential for fettering of discretion. While the FOS is
criticised for excessive variability, there is also evidence of informal standardisation
through internal guidance and templates. Where such guidance is applied rigidly,
without regard to individual circumstances, it may amount to an unlawful fettering of
discretion, contrary to the principle established in British Oxygen Co Ltd v Board of
Trade [1971] AC 610.

The combination of these factors, unstructured discretion, inconsistent outcomes,
limited reasoning, and potential procedural shortcuts, creates a landscape in which
legal challenge is not only possible but, in some cases, compelling.

Itis important to emphasise that judicial review remains a limited remedy. Courts are
reluctant to interfere with specialist bodies exercising discretionary judgment.
However, where systemic patterns emerge, the threshold for intervention may be met.
A single inconsistent decision may not suffice, but a pattern of inconsistency, coupled
with inadequate reasoning, may well do so.

From an advocacy perspective, this section establishes a critical foundation. It
demonstrates that the issues identified in this paper are not merely matters of policy or
perception; they have concrete legal implications. The erosion of neutrality is not an
abstract concern;itis a potential breach of public law principles.

For Members of Parliament, this raises questions about whether the statutory
framework provides sufficient safeguards against misuse of discretion. For King’s
Counsel, itidentifies specific grounds upon which decisions may be challenged. For the
FOS itself, it presents a stark warning: that continued reliance on unstructured
discretion, without corresponding improvements in consistency and transparency, may
ultimately undermine its legal defensibility.

The “fair and reasonable” standard was intended to enhance justice by allowing
flexibility. In its current application, it risks doing the opposite. Without clear limits and
robust safeguards, discretion does not produce fairness; it produces unpredictability.
And unpredictability, when exercised by a body wielding binding authority, is
incompatible with neutrality.



4. Systemic Inconsistency as a Public Law Failure.

The presence of inconsistency within a discretionary decision-making system s not, in
itself, unlawful. However, where inconsistency becomes systemic, observable across
categories, persistent over time, and insufficiently explained, it transitions from a
tolerable by-product of flexibility into a public law defect. This section argues that
inconsistency within the Financial Ombudsman Service (FOS) has reached that
threshold.

Administrative law recognises consistency as an aspect of fairness. While the FOS is
not bound by precedent, it is not exempt from the requirement to treat like cases alike,
absent rational justification. The Court of Appeal in R (British Telecommunications plc)
v Ofcom [2011] EWCA Civ 245 confirmed that regulatory bodies must avoid arbitrary
divergence. The principle applies with equal force to quasi-judicial bodies exercising
binding powers.

Evidence of inconsistency within the FOS is both qualitative and structural.
Qualitatively, practitioners report divergent outcomes in cases that are materially
similar. Structurally, the absence of binding precedent, coupled with limited
publication of decisions, prevents the development of a coherent body of guidance. The
result is a decision-making environment in which variability is not constrained but
reproduced.

The legal consequence of such inconsistency is twofold. First, it may amount to
irrationality. A decision that departs from an established pattern without explanation
can be characterised as lacking a rational basis. Second, it may constitute procedural
unfairness. Parties are entitled to expect that similar circumstances will be treated
similarly, or that differences will be justified.

In R (on the application of Lumba) v Secretary of State for the Home Department [2011]
UKSC 12, the Supreme Court emphasised the importance of consistent application of

policy. While the FOS does not operate formal policies in the same way, the underlying
principle remains: arbitrary divergence undermines legality.

The FOS’s reliance on the “fair and reasonable” standard does not mitigate this issue.
On the contrary, it intensifies the need for internal coherence. Where discretion is
broad, the obligation to exercise it consistently becomes more, not less, important.
Without such coherence, discretion becomes indistinguishable from subjectivity.

A further concern is the limited capacity for external scrutiny. The selective publication
of decisions limits stakeholders' ability to identify patterns or challenge divergence.
This opacity compounds the problem. Inconsistency that is not visible cannot be
corrected; inconsistency that is visible but unexplained cannot be justified.



From a litigation perspective, systemic inconsistency can be framed as evidence
supporting multiple grounds of challenge. It may indicate a failure to take relevant
considerations into account, a failure to provide adequate reasons, or a broader
pattern of irrational decision-making. While courts are cautious in reviewing
discretionary judgments, they are more receptive where patterns suggest structural
deficiency.

For MPs and policymakers, the implications are significant. A system that produces
inconsistent outcomes undermines confidence in financial regulation. For legal
practitioners, it provides a basis for strategic challenge, particularly where
inconsistency can be demonstrated across comparable cases.

The conclusion is clear: inconsistency within the FOS is no longer incidental. It is
systemic. And as such, it engages principles of public law in a manner that cannot be
ignored.

5. Case Patterns, Evidential Gaps, and Arbitrariness.

A persistent and legally significant feature of the Financial Ombudsman Service (FOS)
decision-making landscape is the uneven treatment of evidence and the absence of a
consistently applied analytical framework. This is not a marginal concern. Where a
quasi-judicial body exercises binding powers, the manner in which it engages with
evidence is central to the lawfulness of its determinations. Patterns emerging from FOS
decisions suggest that evidential engagement is frequently inconsistent, at times
selective, and occasionally conclusory. The cumulative effect is arbitrariness, an
outcome antithetical to neutrality and vulnerable to challenge on orthodox public law
grounds.

The governing principle is well established. In Secretary of State for Education and
Science v Tameside Metropolitan Borough Council [1977] AC 1014, the House of Lords
held that a decision-maker must take reasonable steps to acquaint itself with the
relevant information before reaching a decision. The duty is not to achieve perfection,
but to engage meaningfully with the material before it. In the FOS context, this
translates into a requirement to consider the substance of the parties’ evidence, to
identify the key issues in dispute, and to explain how those issues have been resolved.

In practice, however, several recurring deficiencies can be observed. First, there is the
problem of selective engagement. Decisions may summarise portions of the evidential
record while omitting or minimising other parts that are material to the outcome. This s
particularly evident in cases involving affordability assessments, where transaction
data, credit reports, and customer explanations may point in different directions.
Where an adjudicator privileges one strand of evidence without addressing contrary
indicators, the reasoning risks appearing partial or incomplete.



Second, there is the issue of inferential reasoning without a sufficient foundation. Itis
not uncommon for decisions to draw conclusions about consumer knowledge,
intention, or understanding based on limited or indirect evidence. While inference is an
inevitable component of adjudication, it must be grounded in a rational evidential
basis. Where conclusions are asserted rather than demonstrated, the decision may fall
short of the standard articulated in Porter (No 2) [2004] UKHL 33, namely that reasons
must be intelligible and adequate.

Third, there is variability in the weight assigned to similar types of evidence across
cases. For example, in disputes concerning non-disclosure in insurance applications,
some determinations place decisive weight on the wording of proposal forms, while
others emphasise the consumer’s subjective understanding or the clarity of the
insurer’s questions. Neither approach is inherently unlawful. The difficulty arises when
the choice between them is not explained and when similar fact patterns yield different
evidential hierarchies. This variability contributes directly to unpredictability.

These deficiencies are not merely technical. They engage core public law principles. A
failure to consider relevant evidence, or to explain why certain evidence has been
preferred, may amount to a failure to take into account relevant considerations.
Conversely, reliance on immaterial or speculative factors may constitute the takinginto
account of irrelevant considerations. Both are established grounds of judicial review.

Moreover, where evidential engagement is inconsistent across cases, it reinforces the
broader problem of arbitrariness. Arbitrariness, in this context, does not require proof
of caprice or bad faith. It arises where outcomes appear to depend on variable
analytical approaches rather than stable principles. In R (on the application of Lumba) v
Secretary of State for the Home Department [2011] UKSC 12, the Supreme Court
emphasised that consistency in decision-making is integral to fairness. While Lumba
was concerned with immigration detention policy, the underlying principle is directly
applicable: a system that produces divergent outcomes through inconsistent
application of criteria is vulnerable to legal challenge.

A further dimension of the problem is the compression of reasoning under operational
pressure. High caseloads incentivise brevity. Decisions may adopt templated
structures, summarising facts and stating conclusions with limited intermediate
analysis. While efficiency is a legitimate objective, it cannot justify reducing the quality
of reasoning to the point where the decision becomes opaque. The duty to give reasons
is not satisfied by formulaic language. It requires a genuine explanation of how the
decision-maker moved from evidence to conclusion.

From an advocacy perspective, these patterns provide concrete avenues for challenge.
Where a decision fails to engage with key evidence, counsel can argue a Tameside
error: that the decision-maker has not properly informed itself. Where reasoningis
conclusory or fails to address centraliissues, a Porter challenge arises: that reasons are



inadequate. Where similar cases are treated differently without explanation, the
inconsistency can be framed as irrationality or unfairness in the Lumba sense.

Itis important to recognise that courts will not intervene merely because they would
have reached a different conclusion. The threshold for judicial review remains high.
However, where evidential deficiencies are clear and where they form part of a broader
pattern, the argument strengthens. A single instance of weak reasoning may be
excused; a pattern of such instances may not be.

The implications extend beyond litigation. For policymakers, the persistence of
evidential inconsistency raises questions about training, guidance, and quality
assurance within the FOS. For the institution itself, it presents a reputational risk. A
body that cannot demonstrate consistent and rigorous engagement with evidence risks
losing the confidence of both consumers and firms.

The conclusion is inescapable. The problem is not that the FOS exercises discretion; it
is that the exercise of that discretion is insufficiently structured. Without clear
standards for evidential analysis, discretion becomes variability, and variability
becomes arbitrariness. In a system that purports to deliver fair and reasonable
outcomes, thatis a fundamental defect.

6. Structural Conflict: Funding and Perceived Bias.

The question of neutrality within the Financial Ombudsman Service (FOS) cannot be
confronted honestly without examining its funding structure. Much of the public
discussion surrounding the FOS focuses on outcomes, inconsistency, delay, or
reasoning. Those are important symptoms. But beneath them lies a more difficult
structuralissue: the adjudicator is funded by the sector whose conduct it is tasked with
scrutinising. That fact does not automatically prove actual bias. It does, however,
create an enduring problem of constitutional design, perceived partiality, and
institutional pressure. For a body whose legitimacy depends upon confidencein its
neutrality, that is a profound vulnerability.

The FOS is financed through a combination of compulsory levies and case fees
imposed on regulated financial businesses. This arrangement is often defended on
practical grounds. It avoids direct dependence on central government funding, and it
places the cost of consumer redress on the industry that generates the need for dispute
resolution. On its face, that may appear sensible. Yet the legal and constitutional
problem lies not in the model's convenience, but in the type of body to which itis
applied. The FOS is not simply an administrative helpline or a sector complaints desk. It
is a quasi-judicial decision-maker. It resolves contested disputes. It makes findings
that can require the payment of compensation. Its decisions, when accepted by



complainants, are binding on firms. The closer such a body comes to exercising
adjudicative authority, the more exacting the standards of impartiality become.

Public law has long recognised that justice must not only be done but must be seen to
be done. The classic and continuing expression of that principle in the context of
apparent bias appears in Porter v Magill [2001] UKHL 67, where the House of Lords
stated that the relevant question is whether a fair-minded and informed observer,
having considered the facts, would conclude that there was a real possibility of bias.
That test is not confined to courts. It speaks directly to any public or quasi-public body
exercising determinative powers over rights and obligations.

Applied to the FOS, the pointisimmediate. A fair-minded and informed observer would
know that the institution is funded by the financial services industry, that it must
maintain ongoing operational relationships with firms, and that its long-term viability
depends upon a stable financial model rooted in that same sector. The observer would
also know that the FOS is expected to be independent, fair, and balanced. The question
is not whether such an observer would conclude that actual bias is present in every
case. The question is whether the structure itself creates a real possibility, or, at the
very least, a reasonable apprehension that institutional incentives may shape conduct.
That is not a fanciful concern. It is an entirely serious one.

Itis sometimes said in response that industry funding does not necessarily produce
pro-industry decisions, and that the FOS is just as often criticised by firms as by
complainants. That observation misses the point. Structural bias is not always
expressed through obvious or one-directional favouritism. It may instead manifest
through subtler forms of institutional behaviour: reluctance to destabilise market
practices too abruptly, caution in adopting reasoning that could trigger waves of future
complaints, or preference for operational compromise over doctrinal clarity. A body
need not consciously “side” with industry to be shaped by the environment in which itis
funded and governed.

This is where the issue moves beyond mere optics into administrative reality.
Institutions adapt to theirincentives. A regulator funded by its regulatees may become
sensitive to sector reaction. An adjudicator funded by one side of the disputes it
resolves may become cautious about imposing patterns of liability that create systemic
confrontation. Such caution may be entirely unconscious. It may arise not from a
corrupt motive but from organisational culture, leadership priorities, reputational risk
management, and the everyday pressures of institutional maintenance. But public law
does not require proof of corruption before it takes structural impartiality seriously. The
reason apparent biasis a legal ground of challenge is precisely that systems can
become skewed without overt misconduct.

There is an additional dimension. The FOS does not operate in a vacuum. It sits within a
broader regulatory architecture that includes the Financial Conduct Authority (FCA),



government policy, consumer expectations, and industry responses. Its budgetary
arrangements, operational planning, and institutional reputation are all connected to
this wider environment. The more financially and administratively entangled the FOS
becomes with the regulated sector and surrounding regulatory bodies, the harderitis to
maintain the robust appearance of independence that a dispute resolver requires.

This problem is sharpened by the absence of strong counterweights. In a court system,
judicial independence is protected by constitutional conventions, secure
remuneration, an appellate structure, transparent reasoning, and formal procedural
safeguards. The FOS lacks many of those features. It is not part of the judiciary. It does
not generate binding precedent. Its decisions are only selectively published. Its internal
review structure is limited. Judicial review exists, but only as a narrow and expensive
supervisory remedy. In those circumstances, structural confidence becomes even
more important. If one cannot rely on full transparency, appellate correction, or
doctrinal coherence, then confidence in impartial design must do more of the work. Yet
the funding model weakens precisely that confidence.

From a litigation standpoint, this issue should neither be overstated nor timidly treated.
A challenge based solely on the existence of industry funding may face difficulty.
Courts are generally reluctant to invalidate statutory schemes simply because they
contain institutional tensions. However, the funding structure may become highly
relevant when combined with other indicators: repeated acceptance of industry-
favourable assumptions, defensive treatment of market-wide complaint categories,
unexplained divergence in reasoning, or operational practices suggesting sensitivity to
sector burden. In that broader context, the funding model becomes probative. It helps
explain how a pattern may have developed and why claims of neutrality deserve closer
scrutiny.

It also has force in parliamentary and policy terms, irrespective of whether it alone
would found a successful judicial review. Members of Parliament assessing whether
the scheme remains fit for purpose are not limited to the narrower standards of
justiciability. They are entitled to ask whether the current structure is appropriate for a
body wielding powers of such consequence. King’s Counsel advising on strategic
challenge or reform can properly identify the funding model as an aggravating structural
factor that weakens the defensibility of the system as a whole.

There is also a credibility problem from the consumer side. A complainant who learns
that the adjudicator is funded by the industry may reasonably question whether the
process is as independent as it claims to be. Even if the case is ultimately decided in
the consumer’s favour, the knowledge of that funding arrangement clouds confidence.
Neutrality, once doubted, is difficult to restore. And where trust is central to
compliance and legitimacy, loss of confidence is not a peripheralissue; it is a systemic
one.



Defenders of the present model may argue that no better alternative exists. But thatis
not persuasive as a matter of principle. Many public bodies are funded through more
mixed or insulated arrangements. A scheme that separates case generation from
institutional financing, or a model with stronger parliamentary oversight and ring-
fenced funding mechanisms, could at least reduce the current tension. The current
modelis not inevitable. It is a choice, and like all design choices, it must be judged by
its consequences.

The essential point is this: where a body determines disputes between citizens and
industry participants, and where its authority depends upon confidence in neutrality,
the existence of a direct financial relationship with one side of that dispute classis a
grave structural flaw. It may not establish actual bias in every case. It does not need to.
Itis enough that it weakens the appearance of independence, creates conditions
conducive to subtle institutional distortion, and undermines the credibility of
outcomes.

For that reason, the FOS's funding model should not be treated as an administrative
footnote. Itis part of the scheme's legal and constitutional architecture. And on any
serious assessment of neutrality, that architecture is unsound.

7. Caseload Pressure and the Industrialisation of
Decision-Making.

A central driver of the erosion of neutrality within the Financial Ombudsman Service
(FOS) is the transformation of its operating model under sustained and extraordinary
caseload pressure. What began as a relatively flexible, case-sensitive dispute
resolution body has, over time, developed characteristics more commonly associated
with high-volume administrative processing. This “industrialisation” of decision-making
has not been an incidental development; it has been a structural response to demand.
However, its legal and constitutional implications are significant.

The starting pointis factual. The FOS handles hundreds of thousands of complaints
annually, with periodic surges linked to systemic issues such as PPI, interest rate
hedging products, payday lending, and motor finance. Each surge has required rapid
scaling: recruiting investigators, creating process templates, segmenting case types,
and accelerating throughput. These measures are understandable. No institution could
absorb such volume without adaptation. The question is hot whether adaptation was
necessary, but whether the form it has taken is compatible with the FOS’s statutory
duty to determine cases on what is “fair and reasonable in all the circumstances.”



From a public law perspective, volume is not a defence to unlawful decision-making.
The courts have repeatedly made clear that administrative convenience cannot justify a
departure from fundamental standards of fairness and rationality. In R v Secretary of
State for the Home Department, ex p Doody [1994] 1 AC 531, Lord Mustill emphasised
that fairness is not a matter of administrative grace; it is a requirement that must be
met even where doing so is burdensome. Applied to the FOS, this principle means that
high caseload cannot excuse truncated reasoning, superficial engagement with
evidence, or mechanistic application of guidance.

Yet the observable features of current practice suggest that such risks have
materialised. First, there is the increased reliance on standardised templates.
Decisions often follow pre-set structures with recurring language, summarising facts
and reaching conclusions with limited bespoke analysis. Templates are not inherently
problematic; they can promote clarity and efficiency. However, when they become the
primary vehicle of reasoning, there is a danger that individual nuances are compressed
into generic formulations. The “circumstances of the case” risk being subordinated to
the template's structure.

Second, cases are segmented into predefined analytical categories. While
categorisation is operationally necessary, it can lead to a form of soft precedent
without transparency. Investigators may be guided, formally or informally, towards
particular outcomes based on category norms. Where such norms are not publicly
articulated or rigorously justified, they function as hidden rules. This raises concerns
analogous to those identified in R (Lumba) v Secretary of State for the Home
Department [2011] UKSC 12, where unpublished policies affecting liberty were held to
be unlawful. The analogy is not exact, but the principle is instructive: decision-making
criteria should not operate in obscurity where they materially affect outcomes.

Third, there is the compression of time allocated per case. High throughput requires
shorter handling times. This creates pressure to resolve disputes on the basis of
summaries rather than full evidential engagement. As identified in Tameside, a
decision-maker must take reasonable steps to inform itself. Where time constraints
prevent proper engagement with the record, there is a real risk that this duty is not
satisfied. The result may be decisions that appear plausible on their face but are
inadequately grounded.

Fourth, there is the shift in institutional culture that accompanies industrialisation.
Performance metrics, closure rates, turnaround times, and backlog reduction become
central indicators of success. While such metrics are operationally necessary, they can
distortincentives. Where investigators are assessed primarily on volume, there is an
implicit pressure to prioritise resolution over deliberation. This is not an accusation of
individual misconduct; itis a structural observation about how systems behave under
quantitative pressure.



The cumulative effect of these factors is a decision-making environment in which
discretion is exercised within constrained, and sometimes opaque, operational
parameters. The statutory language of “fair and reasonable” suggests a holistic, case-
specific assessment. The operational reality risks becoming a streamlined, category-
driven process. The gap between those two is where neutrality begins to erode.

From a legal standpoint, the consequences are tangible. Industrialised decision-
making increases the likelihood of errors falling within recognised grounds of judicial
review. These include: failure to consider relevant matters (where evidence is not fully
engaged), inadequate reasons (where templated language substitutes for analysis),
and irrationality (where outcomes appear inconsistent with the evidential record).
Moreover, where systemic patterns can be demonstrated, such as consistent reliance
on particular assumptions within a category, there may be scope to argue that the
decision-making framework itself is flawed.

Itis also necessary to consider the interaction between industrialisation and
inconsistency. At first glance, standardisation might be expected to reduce variability.
In practice, however, it can produce a different form of inconsistency: one that arises
from uneven application of templates, varying interpretation of internal guidance, and
differential escalation to the ombudsman level. Thus, the system may oscillate
between rigidity and divergence, neither of which supports neutrality.

For MPs, the issue is whether the current scale of operations is compatible with the
original statutory model. If the FOS has effectively become a mass adjudication body,
then it may require a different legislative framework, one that incorporates clearer
rules, stronger transparency obligations, and more robust review mechanisms. For
King’s Counsel, the industrialisation of decision-making provides fertile ground for
challenge, particularly where evidence can be adduced that a decision was reached
through process rather than principled analysis.

It should be emphasised that none of this is to suggest that the FOS should reduce
access or decline to handle high volumes of complaints. Access to justice is a core
objective. The point is that access cannot be maintained at the expense of fairness. A
system that processes complaints quickly but resolves them unpredictably or
inadequately does not deliver justice; it delivers administrative closure.

The law does not demand perfection. It does, however, require that decisions affecting
rights and obligations be made through a process that is rational, fair, and sufficiently
reasoned. Industrialisation, if left unchecked, places each of those requirements under
strain. The more the FOS resembles a production system, the further it moves from the
adjudicative ideal that justifies its existence.

The conclusion is therefore stark but necessary. Caseload pressure has not merely
challenged the FOS; it has reshaped it. In doing so, it has introduced systemic features
that are difficult to reconcile with the demands of neutrality. Unless those features are



addressed through structural reform, enhanced safeguards, or recalibration of
expectations, the risk is that the FOS will continue to operate in a manner that is
efficient in form but deficient in law.

8. The Two-Tier Structure and Procedural Unfairness.

A defining feature of the Financial Ombudsman Service (FOS) is its two-tier decision-
making structure. Complaints are initially assessed by investigators, with the option to
escalate to an ombudsman if either party disputes the preliminary view. In principle,
this structure is intended to promote efficiency while preserving access to a more
authoritative determination where needed. In practice, however, it introduces
significant procedural inequality and variability, raising serious concerns from a public
law perspective.

At the outset, itis important to recognise the scale of reliance placed on investigators.
The vast majority of cases are resolved at this first stage. Ombudsman involvement is
the exception, not the rule. This means that, for most complainants, the investigator’s
decision is effectively determinative, even though it does not carry the same formal
status as an ombudsman’s final determination.

This creates an immediate structural tension. Investigators are not ombudsmen. They
may have less experience, less authority, and less capacity to engage with complex
legal or evidential issues. Yet their decisions frequently function as the de facto
outcome of the dispute. The availability of escalation does not fully mitigate this,
because escalation itself is contingent. It depends on whether a party challenges the
initial view, whether they understand their right to do so, and whether they are willing to
engage in a further stage of the process.

From a procedural fairness standpoint, this raises a fundamentalissue: access to
higher-level adjudication is uneven. Awell-advised or persistent party is more likely to
obtain ombudsman review. A vulnerable or unrepresented complainant may accept an
investigator’s view without challenge, even where that view is flawed. The result is that
similar cases may receive different levels of scrutiny, not based on their merits but on
the behaviour or resources of the parties.

This asymmetry engages core principles of fairness. In R (on the application of Osborn)
v Parole Board [2013] UKSC 61, the Supreme Court emphasised that procedural
fairness is not a technicality but a fundamental requirement of justice. It includes the
opportunity to have one’s case properly considered and to challenge adverse
conclusions. While the FOS is not a court, the principle applies with equal force: where
a system creates differential access to meaningful adjudication, it risks falling short of
fair process.



A further concern is the variability between investigator reasoning and ombudsman
determinations. It is not uncommon for ombudsmen to overturn or materially alter
investigator conclusions. Thisis not inherently problematic; appellate structures exist
precisely to correct error. The difficulty arises from the absence of a systematic
mechanism to identify, analyse, and address the causes of such divergence. If
investigator decisions are frequently revised, this suggests inconsistency at the initial
stage. Yet there is limited transparency as to how such inconsistencies are monitored
or resolved.

This feeds directly into the broader problem of unpredictability. A party receiving an
investigator’s decision cannot reliably assess whether it reflects the likely final
outcome. The decision may be upheld, modified, or reversed. This uncertainty is
compounded by the lack of clear criteria governing escalation or review. The process
appears discretionary rather than structured.

From a legal perspective, the two-tier system raises several potential grounds of
challenge. First, there is the issue of procedural unfairness. If access to ombudsman
review is effectively dependent on a party’s ability or willingness to challenge, rather
than on objective criteria, the system may fail to provide equal procedural protection.
Second, there is the risk of irrational inconsistency. Where investigator and
ombudsman decisions diverge without clear reasoning, the overall coherence of the
system is undermined.

Third, there is the question of the adequacy of reasons. If an investigator’s decision is
accepted without escalation, it may never be subject to the more detailed reasoning
typically associated with ombudsman determinations. This raises the possibility that
binding outcomes (once accepted) may rest on comparatively thin analysis. As
established in Porter (No 2), affected parties are entitled to understand why a decision
was reached. Where reasoning is limited, that entitltement may not be satisfied.

There is also a broader structural concern. The two-tier system effectively creates a
hierarchy of decision quality. Ombudsman determinations are generally more detailed,
more carefully reasoned, and more authoritative. Investigator decisions, by contrast,
may be shorter, more summary, and more variable. Yet both operate within the same
framework and can produce binding outcomes. This duality is difficult to reconcile with
the principle of consistency.

The system also imposes an implicit burden on parties to navigate procedural steps to
secure a higher standard of adjudication. This is particularly problematic in a context
where many complainants are unrepresented. The FOS was designed to be accessible.
A process that requires procedural assertiveness to obtain full scrutiny risks
disadvantaging those it was intended to protect.

For MPs, the issue is whether the current structure adequately safeguards fairness. If
the majority of decisions are made at levels not subject to routine senior review, there is



a question of whether additional oversight or standardisation is required. For King’s
Counsel, the two-tier system presents identifiable weaknesses that may be relevant in
challenge, particularly where a case has been resolved at the investigator level with
limited reasoning.

Itis important to acknowledge that the FOS must balance efficiency with fairness. A
single-tier system with fullombudsman involvement in every case would be
impractical. However, the present model appears to tilt too far towards efficiency, at
the expense of consistency and procedural equality. The challenge is hot to abandon
the two-tier structure, but to ensure it operates without compromising neutrality.

Possible avenues for reform include clearer criteria for escalation, enhanced reasoning
requirements at the investigator level, and systematic feedback mechanisms to align
decision-making across tiers. Without such measures, the current structure will
continue to produce variability that is difficult to justify.

The conclusion is clear. The two-tier system, as currently implemented, introduces
procedural inequality and inconsistency that are difficult to reconcile with the demands
of fairness. It does not merely reflect operational necessity; it embodies a structural
weakness. In a system where neutrality is already under strain, that weakness becomes
a significant liability.

9. Regulatory Capture and Institutional Drift.

The erosion of neutrality within the Financial Ombudsman Service (FOS) cannot be fully
understood without addressing regulatory capture and the subtler phenomenon of
institutional drift. While “capture” is often associated with overt alignment with
industry interests, modern administrative law and regulatory theory recognise that
influence is more frequently indirect, incremental, and cultural rather than explicit. The
concernis not that the FOS has been consciously co-opted, but that over time it has
adapted in ways that bring its operationalinstincts, assumptions, and decision-making
patterns closer to those of the sector it oversees.

Regulatory capture, in its classic formulation, occurs when a body created to actin the
public interest instead advances the interests of the regulated group. However,
contemporary analysis, particularly in complex regulatory environments, emphasises
“soft capture”: a gradual alignment of perspectives, language, and priorities. This is
often driven by repeated interaction, shared informational frameworks, and
institutional dependency.

The FOS operates in precisely such an environment. It engages continuously with
financial institutions, industry bodies, and regulatory stakeholders. Its funding model is
industry-based. Its decisions must be operationally workable within the financial



system. Over time, these factors create a contextin which alignment can emerge
without intention.

From a legal standpoint, the relevance of capture lies not in proving bias in individual
cases, but in identifying systemic tendencies that undermine neutrality. A body that
consistently frames issues in ways that reflect industry assumptions, or that exhibits
reluctance to disrupt established market practices, may be said to have drifted from its
original mandate.

Evidence of such drift can be observed in several ways. First, there is the language used
in decisions. Where reasoning increasingly adopts industry terminology without critical
examination, it suggests a degree of cognitive alignment. Second, there is the treatment
of systemic issues. In areas such as lending practices or product design, there may be a
tendency to assess fairness within existing market norms rather than interrogating
those norms themselves.

Third, there is the handling of high-volume complaint categories. Where large numbers
of similar complaints arise, the FOS faces pressure to develop consistent approaches.
While consistency is desirable, there is a risk that such approaches prioritise
operational manageability over individual justice. This can lead to a form of policy-
making by practice, in which outcomes are shaped by institutional convenience rather
than principled analysis.

The legal concern is that such drift may result in decisions that, while individually
defensible, collectively reflect a departure from statutory purpose. As noted in Public
Law Project [2016] UKSC 39, discretionary powers must be exercised in accordance
with the purpose for which they were conferred. If the FOS begins to operatein a
manner that privileges system stability or industry expectations over consumer
fairness, it risks acting outside that purpose.

Itis important to distinguish this argument from an allegation of deliberate bias.
Institutional drift does not require conscious intent. It arises from the interaction of
incentives, culture, and operational pressures. Decision-makers may believe they are
acting fairly, even as the framework within which they operate becomes skewed.

This is precisely why the issue is difficult to address. Traditional safeguards, such as
individual integrity or procedural formality, are insufficient where the problem is
structural. What is required is a conscious effort to maintain independence at the level
of institutional design and practice.

From a judicial review perspective, regulatory capture is unlikely to be advanced as a
standalone ground. However, it can provide critical context. Where a pattern of
decisions appears to favour particular assumptions, or where reasoning consistently
aligns with industry positions without adequate justification, capture becomes part of



the evidential narrative. It helps to explain why inconsistencies arise and why certain
arguments are privileged over others.

For MPs, the issue raises questions about oversight and accountability. If an institution
gradually shifts away from its founding purpose, there must be mechanisms to identify
and correct that shift. This may involve enhanced reporting requirements, independent
review, or structural reform.

For King’s Counsel, the concept of institutional drift can inform litigation strategy. It
may support arguments that decisions are not merely flawed in isolation, but
symptomatic of a broader pattern. Courts are cautious about systemic critiques, but
they are notimmune to them, particularly where supported by evidence.

There is also a reputational dimension. The credibility of the FOS depends on public
confidence that it operates independently and fairly. Perceptions of alignment with
industry, even if unfounded, can be damaging. Where such perceptions are reinforced
by observable patterns, they become difficult to rebut.

The interaction between regulatory capture and other structural issues identified in this
paper is critical. Funding arrangements, caseload pressure, and the two-tier decision
structure all contribute to the conditions that can lead to drift. None of these factors
aloneis determinative. Together, they create an environment in which neutrality is
progressively weakened.

Itis also necessary to consider the temporal dimension. Institutional drift does not
occur overnight. Itis the product of incremental change. Each adaptation, each
process improvement, each operational compromise, may appear justified in isolation.
Over time, however, these changes accumulate, altering the institution's character.

The risk is that by the time the problem becomes visible, it is already embedded.
Reversing drift is more difficult than preventing it. It requires not only procedural
adjustment but cultural recalibration.

The conclusion is therefore both analytical and cautionary. The FOS was established to
provide an independent, consumer-focused mechanism for dispute resolution. The
conditions under which it now operates have introduced pressures that were not fully
anticipated by its statutory design. In responding to those pressures, the institution has
evolved. The question is whether that evolution has carried it away from its
foundational commitment to neutrality.

The evidence suggests that it has, at least in part. Regulatory capture, in its modern,
subtle form, offers a framework for understanding that shift. It does not accuse; it
explains. But in explaining, it also underscores the urgency of reform. An institution that
drifts too far from its purpose risks losing not only its credibility, but its legitimacy.



10. Political Pressure and External Influence.

The Financial Ombudsman Service (FOS) is formally independent. Itis not a court, but it
is not a conventional regulator either. It occupies an intermediary space: a quasi-
judicial body operating within a broader regulatory ecosystem shaped by government
policy, the Financial Conduct Authority (FCA) 's priorities, and public expectations.
While its statutory design emphasises independence, the reality is more complex.
External pressures, political, regulatory, and societal, exert a continuous and often
subtle influence on how the institution operates. Over time, these pressures contribute
to the erosion of neutrality, not through direct interference, but through alignment of
incentives and expectations.

The first source of influence lies in the relationship between the FOS and the FCA. The
FCA is responsible for approving the FOS’s budget, appointing its board, and setting
aspects of its operational framework. This creates a structural linkage that, while
intended to ensure accountability, also introduces a channel of influence. The FOS
must operate in a manner that is compatible with the broader regulatory objectives of
the FCA, including market stability, consumer protection, and confidence in financial
services.

This relationship is not inherently problematic. Coordination between regulatory bodies
is necessary. However, it raises a critical question: to what extent can the FOS maintain
independent adjudicative judgment where its institutional environment is shaped by a
regulator with its own policy priorities? Where those priorities align with consumer
outcomes, the tension may be minimal. Where they do not, the potential for indirect
influence arises.

From a legal perspective, independence is not merely a matter of formal structure. It
must be assessed in substance. In cases concerning tribunals and decision-making
bodies, the courts have emphasised that independence must be real, not theoretical.
While the FOS is not subject to the same constitutional requirements as courts, the
underlying principle is instructive: a body that determines disputes must be free from
pressures that could reasonably be perceived to affect its judgment.

A second source of influence is political pressure. Financial scandals, such as PPl mis-
selling, interest rate hedging products, and payday lending, generate intense public and
parliamentary scrutiny. In such contexts, the FOS operates under heightened
expectations. There is pressure to deliver outcomes that are seen to address consumer
harm, restore confidence, and demonstrate responsiveness.

This pressure does not manifest as direct instruction. It is more diffuse. It is reflected in
the tone of parliamentary debate, the focus of media coverage, and the expectations
communicated through regulatory guidance. Over time, these signals shape



institutional behaviour. Decision-making may become more responsive to prevailing
narratives, particularly in high-volume complaint categories.

The legal concern is not that the FOS responds to public interest, indeed, it is intended
to do so, but that such responsiveness may displace consistent application of
principle. Where outcomes are influenced by external expectations rather than internal
coherence, neutrality is compromised.

This risk is particularly acute in mass complaint scenarios. During the PPI crisis, for
example, the FOS faced unprecedented volumes and intense scrutiny. In responding, it
developed streamlined approaches to handling cases. While operationally necessary,
such approaches may have introduced implicit assumptions or thresholds that were
not fully transparent or consistently applied.

The principle at stake is that adjudication should not be outcome-driven. Decisions
must be based on the merits of individual cases, not on the need to address systemic
issues or meet external expectations. Where a body begins to function as a mechanism
for policy implementation, rather than dispute resolution, its role shifts. That shift may
be gradual, but its implications are significant.

A third dimension of external influence is reputational risk. The FOS, like any public-
facing institution, is sensitive to how it is perceived. Negative media coverage,
stakeholder criticism, or concerns about backlog and delays can influence internal
priorities. There may be pressure to demonstrate efficiency, responsiveness, or
alignment with public sentiment.

Reputational considerations are not illegitimate. However, they can distort decision-
making if they lead to prioritisation of appearance over substance. For example, an
emphasis on reducing backlog may reinforce the industrialisation of decision-making
discussed in Section 7. Similarly, a desire to appear consumer-friendly may influence
how borderline cases are resolved.

From a public law standpoint, such influences are problematic when they affect the
exercise of discretion. Decision-makers must base their conclusions on relevant
considerations. External pressure, whether political, regulatory, or reputational, is not a
relevant consideration in determining the merits of an individual complaint. If it can be
shown that such factors have influenced outcomes, there may be grounds for
challenge.

Itis important to recognise that these pressures operate within a broader institutional
context. The FOS is not uniquely exposed to them. Many regulatory and adjudicative
bodies must navigate similar environments. The issue is whether sufficient safeguards
exist to insulate decision-making from inappropriate influence.

In the case of the FOS, those safeguards appear limited. There is no formal doctrine of
independence equivalent to judicial independence. There is no appellate structure to



correct systemic drift. Transparency is partial. In this context, external pressures have
greater potential impact.

For MPs, the question is whether the current governance arrangements adequately
protect the FOS's independence. If the institution is subject to multiple, overlapping
sources of influence, there may be a need for clearer statutory protections or revised
oversight mechanisms.

For King’s Counsel, external influence provides an additional lens through which to
assess decisions. While difficult to prove in isolation, it may reinforce arguments based
on inconsistency, inadequate reasoning, or departure from established practice.

The conclusion is not that the FOS is controlled by external actors. Itis that it operates
within an environment that exerts continuous influence. Over time, that influence
shapes behaviour. Where the exercise of discretion is affected, even subtly, the
integrity of decision-making is at risk.

Neutrality requires not only the absence of bias, but the absence of undue influence.
Where influence becomes embedded in the institutional context, neutrality is
weakened. The challenge for the FOS is to maintain independence not only in form, but
in practice. The evidence suggests that this challenge is not always met.

11. Transparency Failures and the Rule of Law.

Transparency is not an optional feature of adjudication; it is a foundational requirement
of the rule of law. A system that determines rights, allocates liability, and resolves
disputes must do so in a manner that is open to scrutiny, intelligible to those affected,
and capable of being assessed for consistency and fairness. Within the Financial
Ombudsman Service (FOS), transparency is partial, selective, and structurally limited.
This deficiency is not merely a matter of administrative practice. It has direct
implications for legality, accountability, and neutrality.

The starting pointis the publication of decisions. The FOS publishes a subset of
ombudsman determinations, but the vast majority of decisions, particularly those
resolved at the investigator level, are not publicly available. Even among published
decisions, selection is curated rather than comprehensive. This creates a fragmented
and incomplete picture of how the institution operates in practice.

From a rule-of-law perspective, this is deeply problematic. One of the core functions of
transparency is to enable consistency. Where decisions are visible, patterns can be
identified, divergences can be questioned, and reasoning can be evaluated. Where
decisions remain unpublished, this process is obstructed. Stakeholders, whether
consumers, firms, or legal advisers, are left without a reliable basis for understanding
how similar cases are likely to be resolved.



The absence of a comprehensive publication also undermines accountability. A
decision that is not visible cannot be scrutinised. Errors, inconsistencies, or weak
reasoning may persist without challenge. While internal quality assurance mechanisms
may exist, they are not a substitute for external scrutiny. Public confidence in
adjudication depends on the ability to observe and assess how decisions are made.

The courts have repeatedly emphasised the importance of openness in decision-
making. In R (on the application of Guardian News and Media Ltd) v City of Westminster
Magistrates’ Court [2012] EWCA Civ 420, the Court of Appeal reaffirmed that open
justice is afundamental principle that enables public understanding and scrutiny of
judicial processes. While the FOS is not a court, the rationale applies with considerable
force. Where a body performs adjudicative functions, transparency serves the same
essential purposes.

Arelated issue is the adequacy of reasoning within individual decisions. As noted in
earlier sections, the duty to give reasons requires that decisions be intelligible and
adequate. However, when reasoning is brief, formulaic, or fails to engage with key
issues, transparency is compromised, even when the decision is available.

This has practical consequences. Parties receiving a decision may struggle to
understand why their arguments were rejected or why particular evidence was given
weight. This not only affects their ability to accept or challenge the outcome but also
undermines their confidence in the process. A decision that cannot be understood
cannot easily be trusted.

The combination of limited publication and variable reasoning creates a systemic
opacity. Itis not simply that some decisions are unclear; rather, the overall operation of
the FOS cannot be fully observed. This opacity has a direct bearing on neutrality. A
system that is not transparent cannot easily demonstrate consistency or impartiality.

From a legal standpoint, transparency deficiencies intersect with established grounds
of challenge. Inadequate reasoning fails to engage the principles set out in Porter (No
2). Lack of visibility may complicate the identification of inconsistency, but it does not
eliminate it. Where evidence of divergence can be obtained, through practitioner
experience, disclosed materials, or patterns in published decisions, it may support
arguments of irrationality or unfairness.

There is also a broader constitutional dimension. The rule of law requires that legal
processes be accessible and comprehensible. While the FOS is designed to be
informal, informality cannot justify opacity. Indeed, the absence of formal legal
safeguards makes transparency more, not less, important. Where there is no binding
precedent and limited appellate review, publication and reasoning become the primary
means by which consistency is maintained.



For MPs, the issue raises questions about whether the current level of transparency is
sufficient for a body exercising such significant powers. If the FOS is to command
confidence, there must be a clearer and more comprehensive account of how it
operates. This may require statutory changes to publication requirements or enhanced
reporting obligations.

For King’s Counsel, transparency failures present both a challenge and an opportunity.
The lack of published material may complicate case preparation, but it also highlights a
structural weakness. Where decisions are not routinely available, it becomes more
difficult for the FOS to demonstrate consistency. This may strengthen arguments that
the system, as a whole, lacks coherence.

Itis also necessary to consider the interaction between transparency and otherissues
identified in this paper. Inconsistency, evidential variability, and institutional drift are all
more difficult to detect and address in an opaque system. Transparency is the
mechanism through which such issues are brought to light. Without it, they may persist
unchallenged.

The argument that increased transparency would impose administrative burdens is not
persuasive. Many adjudicative bodies publish decisions routinely, often with
appropriate anonymisation. Advances in digital systems make publication more
feasible than ever. The question is not whether transparency is possible, but whether it
is prioritised.

The conclusion is clear. The current level of transparency within the FOS is insufficient
to support the requirements of neutrality and accountability. It limits scrutiny, obscures
patterns, and undermines confidence. In a system that relies heavily on discretion and
lacks strong formal safeguards, this is a critical deficiency.

Transparency is not a peripheral concern. It is a condition of legitimacy. Without it, the
claim to neutrality cannot be sustained.

12. Absence of Appeal and the Accountability Deficit.

A core safeguard within any adjudicative system is the availability of a meaningful
mechanism of appeal. Appeals serve multiple functions: they correct individual errors,
promote consistency, develop coherent principles, and reinforce public confidence in
the integrity of outcomes. The Financial Ombudsman Service (FOS), by design, lacks a
conventional appellate structure. Ombudsman determinations are final, subject only to
the High Court's supervisory jurisdiction by way of judicial review. This absence of
internal appealis not a neutral design choice; it is a structural feature with significant
consequences for accountability and legality.



At first glance, the model may appear justified. The FOS was intended to provide an
alternative to litigation, swift, informal, and accessible. Introducing a full appellate
hierarchy might risk replicating the complexity and cost of the court system. However,
the absence of appeal must be assessed against the nature of the decisions being
made. The FOS determines disputes that can involve substantial financial
consequences and complex factual matrices. Its decisions are binding on firms once
accepted by complainants. In substance, therefore, it exercises adjudicative power of
real consequence.

In such a context, the lack of an internal appeal mechanism creates an accountability
gap. Errors of fact, misinterpretation of evidence, and inconsistent application of
principles may go uncorrected. While an ombudsman review of investigator decisions
provides one layer of scrutiny, there is no further avenue once an ombudsman
determination is issued. This finality places considerable weight on the quality and
consistency of initial decision-making, a weight that, as earlier sections have shown, is
not always supported by the system's structure.

Judicial review is often cited as the ultimate safeguard. In theory, it provides a route for
challenging unlawful decisions. In practice, however, it is an imperfect and limited
remedy. Judicial review concerns legality, not merits. The court does not substitute its
own judgment for that of the decision-maker; it examines whether the decision was
made lawfully. This means that many forms of error, particularly those involving
evaluative judgment, will fall outside its scope.

Moreover, judicial review is procedurally complex and financially burdensome. It
requires specialist legal representation, adherence to strict time limits, and exposure to
costs risk. For most consumers, the primary users of the FOS, this route is effectively
inaccessible. Even for firms, the decision to pursue judicial review involves strategic
and financial considerations that may deter challenge.

The consequence is that, in practice, many FOS decisions are final and not subject to
meaningful external scrutiny. This is not merely a theoretical concern. It has tangible
implications for consistency and fairness. Without an appellate mechanism to
harmonise decisions and correct divergence, variability may persist and accumulate.

From a public law perspective, this raises a fundamentalissue. The rule of law requires
that decisions affecting rights be subject to adequate oversight. While the form of that
oversight may vary, its substance must be sufficient to ensure legality and fairness. A
system that combines broad discretion, limited transparency, and the absence of
appeal places considerable strain on that requirement.

The courts have acknowledged the importance of effective remedies in administrative
systems. In R (Cart) v Upper Tribunal [2011] UKSC 28, the Supreme Court considered
the scope of judicial review in the context of tribunal decisions and emphasised the
need to balance finality with the availability of oversight for errors of law. Although the



institutional context differs, the underlying principle remains the same: finality is not an
absolute good. It must be balanced against the need to correct errors.

Within the FOS, that balance appears skewed. Finality is achieved, but at the cost of
limited review. The absence of appeal also interacts with other structural issues
identified in this paper. Inconsistency (Section 4), evidential variability (Section 5), and
industrialised decision-making (Section 7) all increase the likelihood of error. Without
an effective mechanism to identify and correct those errors, they risk becoming
embedded.

There is also a fairness dimension. Parties to a dispute are entitled not only to a
decision but to a fair process. Where there is no realistic opportunity to challenge a
flawed decision, the process may be perceived as unjust, even if the outcome is
defensible. This perception is particularly acute where reasoning is limited or where
similar cases appear to have been treated differently.

For MPs, the absence of appeal raises questions about whether the current model
provides sufficient protection for those affected by FOS decisions. If the institution is to
continue exercising significant adjudicative power, it may be necessary to introduce a
more structured review mechanism, whether internal, external, or hybrid.

For King’s Counsel, the accountability deficit informs litigation strategy. While judicial
review remains the primary route, its limitations must be recognised. Challenges may
need to focus on clear legal errors, failure to give reasons, failure to consider relevant
evidence, orirrational inconsistency, rather than on revisiting the merits. The absence
of appeal heightens the importance of identifying such errors at the earliest stage.

Itis also worth considering comparative models. Many ombudsman schemes
internationally incorporate some form of internal review or appeal, even if limited.
These mechanisms provide an additional layer of scrutiny without replicating full
judicial processes. The absence of such a mechanism within the FOS is therefore not
inevitable; it is a feature that could be revisited.

The argument is not that every decision should be subject to multiple layers of appeal.
Rather, the current system lacks sufficient safeguards to ensure that errors are
identified and corrected. In a context where discretion is broad and transparency is
partial, this absence becomes particularly problematic.

The conclusion is therefore clear. The lack of a meaningful appeal mechanism within
the FOS creates a structural accountability deficit. Judicial review, while important,
does not fully compensate for this gap. As a result, decisions of significant
consequence may stand without adequate scrutiny. In a system that aspires to
neutrality, this is a serious weakness.



13. Consumer Impact and Access to Justice.

The structural and legal deficiencies identified in the preceding sections are not merely
abstract concerns. They have direct and material consequences for the individuals that
the Financial Ombudsman Service (FOS) was created to protect. At its core, the FOS
exists to provide accessible justice, particularly for consumers who lack the resources,
expertise, or confidence to pursue claims through the courts. Where neutrality erodes,
consistency falters, and accountability is limited, the effect is not simply institutional
weakness. It is a degradation of access to justice itself.

Access to justice is a foundational constitutional principle. It is not limited to the
existence of aforum in which claims can be heard; it encompasses the quality,
fairness, and predictability of the process. A system that is formally accessible but
substantively unreliable does not fulfil this principle. It risks offering the appearance of
justice without its substance.

The first and most immediate impact on consumers is unpredictability. As established
in earlier sections, similar cases within the FOS may produce divergent outcomes. For
consumers, this means that the likelihood of success is difficult to assess. Unlike court
proceedings, where precedent provides guidance, the FOS offers limited visibility into
how decisions are made. This uncertainty places consumers at a disadvantage,
particularly when deciding whether to pursue a complaint or accept an initial
determination.

Unpredictability also affects the perception of fairness. A consumer who learns that a
similar complaint has been upheld while their own has been rejected may reasonably
conclude that the system is arbitrary. Whether or not that conclusion is legally
accurate, it undermines confidence. Justice must not only be done; it must be seen to
be done. Where outcomes appear inconsistent, that visibility is compromised.

A second impactis the imbalance of informational and procedural capacity. While the
FOS is designed to be informal and accessible, not all parties engage with it on equal
terms. Financial institutions are repeat participants. They possess internal expertise,
familiarity with FOS processes, and often access to legal advice. Consumers, by
contrast, are typically one-time users. They may be unfamiliar with evidential
requirements, procedural steps, or the significance of challenging an investigator’s
view.

Thisimbalance is exacerbated by the two-tier system discussed in Section 8.
Consumers who do not escalate their case to the ombudsman level may receive a
lower level of scrutiny. Yet the decision to escalate requires awareness, confidence,
and persistence. Vulnerable consumers, those with limited financial literacy, language
barriers, or personal pressures, may be less likely to pursue escalation, even where it is
warranted.



From a legal standpoint, this engages the principle of procedural fairness. In Osbornv
Parole Board, the Supreme Court emphasised that fairness includes the opportunity to
present one’s case effectively and to have it properly considered. A system that places
implicit burdens on individuals to navigate procedural complexities risks
disadvantaging those least equipped to do so.

A third impactis the limitation of effective remedies. As discussed in Section 12,
judicial review is not a practical option for most consumers. This means that, once an
ombudsman decision is issued and accepted, there is little opportunity for correction,
even where the decision is flawed. The absence of appeal thus has a disproportionate
effect on consumers, who are less able to access alternative routes.

The financial consequences of this are significant. FOS decisions often involve claims
of considerable value, particularly in areas such as mis-selling, lending, and insurance.
An inconsistent orinadequately reasoned decision may result in a consumer being
denied compensation to which they might otherwise be entitled. Conversely,
uncertainty may lead some consumers to abandon valid claims, perceiving the process
as unreliable or opaque.

There is also a broader social dimension. Confidence in dispute resolution
mechanisms is essential to the functioning of regulated markets. If consumers believe
that complaints will not be handled fairly or consistently, they may disengage from the
system. This has implications not only for individual justice but for the effectiveness of
financial regulation as a whole.

Itis important to emphasise that the FOS continues to provide redress in many cases.
The issue is not that it fails entirely, but that its effectiveness is uneven. Where
outcomes depend on factors such as adjudicator variability, procedural navigation, or
institutional pressure, access to justice becomes contingent rather than guaranteed.

From a policy perspective, this raises critical questions. The FOS is intended to be a
cornerstone of consumer protection. If its processes do not consistently deliver fair and
predictable outcomes, its role within the regulatory framework must be reconsidered.
This may involve structural reform, enhanced transparency, or the introduction of
additional safeguards.

For MPs, the consumer impact provides a compelling basis for scrutiny. The issues
identified are not confined to technical legal arguments; they affect constituents
directly. Complaints about financial services are often linked to significant personal
consequences, debt, loss of savings, or financial hardship. The effectiveness of the
FOS in addressing these issues is therefore of direct public interest.

For King’s Counsel, the consumer dimension reinforces the importance of strategic
challenge. Cases that highlight inconsistency, inadequate reasoning, or procedural
disadvantage may serve not only individual clients but also broader systemic reform.



Where patterns can be demonstrated, they may support arguments that the current
model fails to meet the legal standards.

The conclusion is clear. The erosion of neutrality within the FOS has tangible
consequences for access to justice. It affects not only outcomes but confidence in the
process. A system that is unpredictable, opaque, and difficult to challenge cannot fully
deliver on its founding purpose. Restoring neutrality is therefore not simply a matter of
institutional integrity; it is about ensuring that consumers receive the fair and effective
redress to which they are entitled.

14. Impact on Financial Institutions and Regulatory
Certainty.

While much of the criticism of the Financial Ombudsman Service (FOS) is framed in
terms of consumer harm, the erosion of neutrality has equally significant
consequences for financial institutions and, by extension, the stability and coherence
of the regulatory system as a whole. A dispute resolution body that operates
inconsistently or unpredictably does not merely disadvantage one party; it undermines
all parties' ability to understand, anticipate, and comply with the standards expected of
them.

At the heart of this issue is regulatory certainty. Financial institutions operate within a
highly regulated environment. They are required to design products, assess risk, and
make operational decisions in accordance with legal and regulatory frameworks.
Central to this process is the ability to predict how conduct will be evaluated. Where
the FOS plays a key role in interpreting what is “fair and reasonable,” its decisions
effectively shape the practical application of regulatory standards.

However, where those decisions are inconsistent or insufficiently transparent, the
result is uncertainty. Firms cannot reliably determine whether a particular practice will
be upheld or criticised. Similar fact patterns may yield different outcomes, and the
absence of binding precedent means that prior decisions offer limited guidance. This
unpredictability complicates compliance.

From a legal standpoint, this raises concerns about the coherence of the regulatory
system. In administrative law, regulated entities are entitled to a degree of certainty in
how rules are applied. While absolute predictability is neither possible nor required,
there must be sufficient consistency to allow rational planning. Where decision-making
becomes variable, the ability to aligh conduct with expectations is diminished.

The consequences for firms are both operational and financial. Unpredictable
outcomes increase compliance costs, as institutions must account for a broader range
of potential liabilities. This may lead to overly cautious behaviour, with firms adopting



conservative practices to mitigate risk. While caution can be beneficial, excessive
conservatism may reduce innovation and limit the availability of products or services.

There is also a risk of defensive behaviour in dispute handling. If firms cannot anticipate
how the FOS will assess complaints, they may be less inclined to settle disputes early.
Instead, they may choose to contest cases in the hope of a favourable outcome. This
increases the burden on the FOS and contributes to the caseload pressures discussed
in Section 7.

In addition, inconsistency in FOS decisions may create tensions between the FOS and
other regulatory bodies, particularly the Financial Conduct Authority (FCA). The FCA
issues guidance and rules intended to shape firm behaviour. When FOS determinations
diverge from expectations, firms may receive conflicting signals. This undermines the
coherence of the regulatory framework.

From a litigation perspective, the impact on firms is significant. While judicial review is
available, the same limitations apply as discussed previously. Firms must identify clear
legal errors to mount a successful challenge. The absence of consistency makes it
more difficult to establish such errors, as there is no stable baseline against which to
measure deviation.

There is also a reputational dimension. Adverse FOS decisions may affect a firm’s
standing with customers, regulators, and the market. Where such decisions appear
inconsistent or insufficiently reasoned, firms may perceive the process as unfair. This
can erode trust in the institution and, more broadly, in the regulatory system.

Itis important to emphasise that the objective is not to insulate firms from scrutiny or
liability. Effective consumer protection requires that firms be held accountable for
misconduct. The issue is that accountability must be exercised through a process that
is consistent, transparent, and principled. Without these qualities, enforcement
becomes unpredictable rather than effective.

For policymakers, the impact on regulatory certainty is a critical consideration. A
system that produces inconsistent outcomes does not provide clear signals to the
market. This may hinder the achievement of broader regulatory objectives, including
consumer confidence and market stability.

For King’s Counsel, the experience of firms provides an additional evidential dimension.
Patterns of inconsistent decision-making, conflicting interpretations, or divergence
from regulatory guidance may support arguments that the FOS is operating without
sufficient coherence. While such arguments must be carefully framed, they contribute
to the broader case that neutrality has been compromised.

The interaction between this section and the earlier analysis is important.
Inconsistency (Section 4), evidential variability (Section 5), and transparency failures
(Section 11) all contribute to uncertainty. The absence of appeal (Section 12) means



that such uncertainty is not easily corrected. Together, these factors create a systemin
which both consumers and firms find it difficult to predict outcomes.

The conclusion is therefore clear. The erosion of neutrality within the FOS does not only
affects those seeking redress; it affects those subject to its decisions. It undermines
regulatory certainty, increases compliance costs, and complicates the relationship
between firms and the broader regulatory framework. In doing so, it weakens the
system's overall effectiveness.

A dispute resolution body must provide not only fairness in individual cases, but clarity
in its overall operation. Where that clarity is lacking, the system risks becoming reactive
rather than principled. For financial institutions, as for consumers, this represents a
significant and growing concern.

15. The Illusion of Fairness and Procedural Legitimacy.

Arecurring and particularly insidious feature of the Financial Ombudsman Service
(FOS) is the illusion of fairness. The system, on its surface, exhibits many of the
characteristics associated with fair adjudication: accessibility, informality, the
opportunity to present evidence, and reasoned decisions. However, when examined
more closely, these features do not consistently translate into substantive fairness. The
distinction between appearance and reality is central. A process may appear fair while
producing outcomes that are inconsistent, insufficiently reasoned, or structurally
biased.

Procedural legitimacy is a key concept in public law. It reflects the idea that the fairness
of a system is not determined solely by its outcomes, but by the processes through
which those outcomes are reached. However, legitimacy requires more than the formal
presence of procedures. It requires that those procedures operate effectively and
deliver consistent, rational results.

Within the FOS, the procedural framework is designed to be user-friendly. Consumers
can submit complaints without legal representation, evidence can be presented
informally, and decisions are explained in accessible language. These features are
valuable. They lower barriers to entry and make the system more inclusive. However,
they also contribute to a perception that the process is inherently fair, even where
underlying structural issues persist.

The illusion arises when procedural form is mistaken for substantive integrity. For
example, the opportunity to submit evidence does not guarantee that it will be
adequately engaged with. Awritten explanation of a decision does not ensure that the
reasoning is sufficient or consistent with other cases. The availability of escalation to an
ombudsman does not guarantee that all parties will access that stage equally.



From a legal perspective, this distinction is critical. The courts have long recognised
that procedural fairness is not satisfied by mere formal compliance. In R (on the
application of Osborn) v Parole Board [2013] UKSC 61, the Supreme Court emphasised
that fairness requires a process that enables the decision-maker to reach a properly
informed and rational decision. It is not enough that a hearing or procedure exists; it
must function in a way that genuinely promotes fairness.

Applied to the FOS, this principle suggests that the existence of accessible procedures
does not, initself, validate the system. If those procedures operate within a framework
characterised by inconsistency, limited transparency, and constrained reasoning, the
resulting decisions may still be flawed.

The illusion of fairness is particularly problematic because it can mask underlying
deficiencies. Stakeholders may assume that the system is functioning effectively
because it appears orderly and structured. This can delay recognition of systemic
issues and reduce pressure for reform.

There is also a psychological dimension. For consumers, the experience of engaging
with a structured process, submitting a complaint, receiving a response, and obtaining
a written decision may create a sense of closure, even where the outcome is
questionable. This may reduce the likelihood of challenge, particularly given the
barriers associated with judicial review.

For firms, the presence of formal procedures may similarly create an expectation of
fairness. However, where outcomes are unpredictable or reasoning is inconsistent, this
expectation may not be met. The result is a tension between the appearance of
legitimacy and the reality of variability.

From a public law standpoint, the illusion of fairness engages concerns about
legitimacy. A system that appears fair but does not consistently deliver fair outcomes
risks undermining trust. This is particularly significant in a context where the institution
relies on voluntary acceptance of decisions by complainants.

There is also arisk that procedural form may be used, consciously or unconsciously, to
justify outcomes. The existence of a process may be cited as evidence of fairness, even
where the substantive quality of decision-making is lacking. This conflation of form and
substance is problematic. It shifts focus away from the core question: whether
decisions are made in a consistent, rational, and impartial manner.

The interaction between this issue and others identified in the paper is important.
Transparency failures (Section 11) limit the ability to assess whether procedures are
functioning effectively. The absence of appeal (Section 12) reduces opportunities to
correct errors. Caseload pressure (Section 7) may lead to procedural shortcuts that
preserve form but reduce depth.



For MPs, theillusion of fairness presents a challenge. It is easier to assess visible
structures than underlying performance. A system that appears accessible and orderly
may not attract scrutiny, even where outcomes are problematic. This underscores the
importance of examining not only how the FOS is designed, but how it operates in
practice.

For King’s Counsel, the distinction between procedural form and substantive fairness is
a useful analytical tool. It allows challenges to focus on the effectiveness of the
process rather than its existence. Where it can be shown that procedures do not
achieve their intended purpose, arguments of unfairness gain strength.

The conclusion is clear. The FOS possesses many of the outward features of a fair
system. However, those features do not consistently translate into substantive
fairness. The result is anillusion: a process that appears legitimate but is undermined
by structural weaknesses. Addressing this issue requires more than procedural
refinement. It requires a reassessment of how fairness is understood and delivered
within the system.

16. Comparative Analysis: Alternative Ombudsman
Models and Structural Safeguards.

A critical question arising from the analysis thus far is whether the deficiencies
identified within the Financial Ombudsman Service (FOS) are inherent to all
ombudsman-style dispute resolution systems, or whether they reflect particular design
and operational choices. A comparative examination strongly supports the latter
conclusion. Across multiple jurisdictions, ombudsman schemes have adopted
structural safeguards—relating to transparency, consistency, review mechanisms, and
independence- that mitigate the very risks now evident within the FOS.

This section does not suggest that any comparator system is flawless. Rather, it
demonstrates that the problems identified, systemic inconsistency, limited
transparency, constrained accountability, and structural tension, are not inevitable
features of informal dispute resolution. They are contingent. As such, they can be
addressed.

A useful starting point is the Australian Financial Complaints Authority (AFCA). Like the
FOS, AFCA operates as a free, accessible dispute resolution body for consumers.
However, it differs in several key respects. First, AFCA publishes a significantly broader
range of determinations, including detailed case studies and thematic guidance. This
enhances transparency and allows stakeholders to identify patterns and expectations.
While not binding precedent, these materials function as a practical framework for
consistency.



Second, AFCA operates with a more structured approach to decision-making
categories. While flexibility is retained, there is clearer articulation of how particular
types of disputes are assessed. This reduces variability and supports predictability
without eliminating discretion.

Third, AFCA incorporates more formalised internal review processes. While not
equivalent to a full appellate system, these mechanisms provide an additional layer of
scrutiny. This helps to correct errors and align decision-making across the organisation.

A second comparator is the Canadian Ombudsman for Banking Services and
Investments (OBSI). OBSI similarly emphasises transparency and consistency. It
publishes detailed investigation summaries and annual reports that analyse trends,
highlight recurring issues, and explain how decisions are reached. This creates an
environment in which reasoningis visible and subject to external evaluation.

Importantly, OBSI has been subject to periodic independent reviews commissioned by
the government. These reviews assess performance, governance, and effectiveness.
Such external oversight provides a mechanism for identifying structural weaknesses
and recommending reform. The existence of this process contrasts with the FOS's more
limited and less frequent external scrutiny.

European models also provide instructive contrasts. In several jurisdictions,
ombudsman schemes operate within frameworks that integrate more closely with
administrative law principles. This includes clearer obligations to publish decisions,
more defined procedural standards, and, in some cases, avenues for appeal or review.
While these systems may sacrifice some informality, they gain in predictability and
accountability.

The relevance of these comparisons lies in identifying design choices. The FOS’s
current model, characterised by selective publication, absence of appeal, and broad
discretion, represents one approach among many. Other systems demonstrate thatit is
possible to retain accessibility while introducing safeguards that enhance neutrality.

From a legal perspective, comparative analysis strengthens the argument that existing
deficiencies are not merely operational challenges but structural issues. Where
alternative models achieve greater consistency and transparency, it becomes more
difficult to justify the absence of such features within the FOS. This is particularly
relevant in a parliamentary context, where the question is not only what is legally
permissible, but what is institutionally appropriate.

Comparative evidence may also be relevant in litigation, albeit indirectly. Courts are
generally cautious about relying on international models when assessing domestic
administrative decisions. However, such evidence can inform the broader context in
which a system is evaluated. It may support arguments that certain safeguards are
reasonably expected within modern dispute resolution frameworks.



A further point concerns the evolution of expectations. When the FOS was established,
its informal and flexible model represented a progressive alternative to litigation. Since
then, the landscape has changed. Other jurisdictions have refined their approaches,
incorporating lessons learned from experience. The question is whether the FOS has
kept pace with this evolution.

The evidence suggests that it has not done so fully. While operational changes have
been implemented in response to caseload pressures, structural reforms addressing
transparency, consistency, and accountability have been more limited. This has
allowed the issues identified in earlier sections to develop without sufficient
counterbalance.

For Members of Parliament, the comparative perspective is particularly important. It
demonstrates that reform is both possible and practicable. Enhancements to
publication practices, introduction of structured review mechanisms, and clearer
articulation of decision-making frameworks are not theoretical proposals; they are
features of existing systems.

For King’s Counsel, comparative analysis provides an additional dimension to critique.
It reinforces the argument that the FOS’s current model is not the only viable approach
and that its deficiencies are not unavoidable. While not determinative in legal
challenge, this context may support arguments that the system falls short of
reasonable standards.

Itis also worth noting that comparative models often place greater emphasis on data
and reporting. Regular publication of statistics, thematic analyses, and performance
indicators enables ongoing assessment of consistency and effectiveness. Such
practices contribute to accountability and enable early identification of systemic
issues.

The absence of comparable practices within the FOS limits its ability to demonstrate
that it is operating effectively. Without comprehensive data and transparent reporting,
claims of consistency or fairness are difficult to substantiate.

The conclusion is therefore clear. The challenges facing the FOS are not inherent to the
ombudsman model. They are the product of specific design and operational choices.
Comparative systems show that it is possible to combine accessibility with stronger
safeguards for neutrality.

This has important implications for reform. If the objective is to restore confidence and
ensure that the FOS operates in a manner consistent with its statutory purpose, then
the experience of other jurisdictions provides both a benchmark and a set of practical
options. The question is not whether change is possible, but whether it is pursued.



17. Technology, Automation, and Emerging Bias Risks.

The evolution of the Financial Ombudsman Service (FOS) has not occurred solely
through changes in policy or structure. It has also been shaped by the increasing use of
technology, data systems, and process automation. These developments are often
presented as necessary and beneficial responses to high caseloads and operational
complexity. In many respects, they are. However, they also introduce new and
underexamined risks to neutrality, particularly where automated or semi-automated
processes intersect with discretionary decision-making.

The central concern is not that the FOS has adopted technology, but how that
technology is used. Where systems are designed to streamline case handling,
categorise complaints, or guide decision-making, they may embed assumptions and
patterns that are not transparent. Over time, these systems can influence outcomes in
ways that are difficult to detect or challenge.

At the most basic level, technology is used to manage case intake, allocate complaints,
and track progress. These functions are largely administrative. However, as systems
become more sophisticated, they may incorporate decision-support tools, templates,
and data-driven insights. These tools can shape how cases are analysed and resolved.

One area of concern is categorisation. Automated systems may group complaints into
predefined categories based on keywords, product types, orissue descriptors. While
this improves efficiency, it can also constrain how cases are understood. A complaint
that is categorised in a particular way may be routed through a standard analytical
pathway, limiting the scope for alternative interpretations.

This raises a legal issue analogous to the fettering of discretion. As established in
British Oxygen Co Ltd v Board of Trade [1971] AC 610, a decision-maker may adopt
policies or guidelines, but must remain willing to depart from them where
circumstances require. If automated systems effectively channel cases into
predetermined frameworks without adequate flexibility, there is a risk that discretion is
being constrained in practice, even if notin form.

A second concernis the use of templates and standardised reasoning. While not
strictly “automation,” these tools often operate alongside digital systems. Templates
can promote consistency, but they can also lead to formulaic reasoning. Where
investigators rely heavily on pre-set language, the reasoning process may become
compressed, with limited engagement with the specific facts of the case.

The risk here is twofold. First, it may result in inadequate reasoning, failing to engage
the principles set out in Porter (No 2). Second, it may contribute to a form of systemic
bias, where certain assumptions are repeated across cases without critical
examination.



A third and more complex issue is the potential for data-driven decision-making. While
there is limited public information about the extent to which the FOS uses advanced
analytics, the broader trend in administrative systems is toward increased reliance on
data. This may include identifying patterns in complaint outcomes, predicting likely
resolutions, or guiding investigators toward particular conclusions.

Data-driven tools are not inherently problematic. However, they raise concerns about
transparency and accountability. If decisions are influenced by underlying data models,
it must be possible to understand how those models operate. Otherwise, there is a risk
of “black box” decision-making, where outcomes are shaped by processes that are not
visible to those affected.

From a public law perspective, this engages the requirement for intelligibility and
transparency. A decision must be capable of explanation. If the reasoning process is
partially automated or influenced by opaque systems, it may be difficult to satisfy this
requirement.

There is also the issue of bias within the data itself. Historical data may reflect past
inconsistencies or assumptions. If such data is used to inform future decisions, those
patterns may be reinforced. This creates a feedback loop in which existing biases
become embedded in the system.

The legal implications of this are emerging but significant. Courts have begun to engage
with issues of algorithmic decision-making in other contexts, emphasising the need for
transparency and accountability. While the FOS may not yet operate fully automated
systems, the trajectory suggests that these issues will become increasingly relevant.

Another dimension is the interaction between technology and caseload pressure. As
discussed in Section 7, high volumes drive the adoption of efficiency measures.
Technology becomes a tool to manage that pressure. However, where efficiency is
prioritised, there is a risk that technological solutions are implemented without
sufficient consideration of theirimpact on fairness.

For example, automated triage systems may prioritise certain cases for faster
resolution, potentially affecting how resources are allocated. If such prioritisation is not
transparent, it may create disparities in how cases are handled.

For MPs, the use of technology within the FOS raises questions about governance and
oversight. As systems become more complex, mechanisms must be in place to ensure
they operate in accordance with legal and ethical standards. This may include
requirements for transparency, auditability, and independent review.

For King’s Counsel, technology-related issues may provide novel grounds for challenge.
Where it can be shown that a decision was influenced by an opaque or inflexible
system, arguments may be advanced that discretion has been fettered or that



reasoning is inadequate. While such cases are likely to be fact-specific, they represent
an emerging area of legal scrutiny.

Itis also important to consider the cumulative effect of technology alongside other
structuralissues. Automation does not operate in isolation. It interacts with caseload
pressure, limited transparency, and the absence of appeal. Together, these factors can
amplify existing weaknesses.

The conclusion is therefore both forward-looking and analytical. The integration of
technology into the FOS has the potential to improve efficiency and consistency.
However, without careful design and oversight, it also risks bias, reduced transparency,
and constrained discretion. In a system already under strain, these risks are particularly
acute.

Neutrality requires that decisions be made through a transparent, rational, and
responsive process that takes into account individual circumstances. Technology can
support these objectives, but only if it is implemented with those principles in mind.
Otherwise, it may accelerate the very problems itis intended to solve.

18. Organisational Culture and Internal Incentives.

Beyond formal structure, statutory framework, and procedural design, the operation of
any adjudicative body is shaped by its internal culture and incentive systems. The
Financial Ombudsman Service (FOS) is no exception. While much of the analysis in
preceding sections has focused on external and structural factors, it is equally
important to examine how internal dynamics, performance metrics, managerial
priorities, training frameworks, and institutional norms contribute to the erosion of
neutrality.

Organisational culture is not codified in statute, nor is it easily observable from the
outside. It manifests through patterns of behaviour, informal expectations, and the
practical realities of day-to-day work. In high-volume environments such as the FOS,
cultureis heavily influenced by operational demands. Where caseloads are large and
resources finite, institutions tend to develop norms that prioritise efficiency,
consistency of process, and throughput.

The first and most significant factor is the use of performance metrics. As discussed in
Section 7, investigators are likely to be assessed on measures such as case closure
rates, timeliness, and backlog reduction. These metrics are not inherently problematic;
they are necessary for managing large-scale operations. However, they can create
implicit incentives that shape decision-making.

Where success is measured primarily in quantitative terms, there is a risk that
qualitative considerations, such as depth of analysis, engagement with evidence, and



careful reasoning, are deprioritised. Investigators may feel pressure to resolve cases
quickly, leading to reliance on templates, standardised reasoning, or simplified
assessments. Over time, this can foster a culture that values speed over deliberation.

From a public law perspective, this is not a neutral development. The exercise of
discretion must be informed by relevant considerations and supported by adequate
reasoning. If internal incentives encourage superficial analysis, the risk of legal error
increases. Decisions may fail to meet the standards required by Tameside (proper
consideration of evidence) or Porter (adequate reasoning).

A second factoris the role of internal guidance and training. In an effort to promote
consistency, the FOS is likely to provide investigators with guidance on how to
approach common types of cases. This is both necessary and desirable. However,
where such guidance becomes prescriptive, it may constrain discretion.

The legal principle against fettering discretion, as established in British Oxygen, is
directly relevant. Decision-makers may adopt policies, but they must remain open to
departing from them where circumstances require. If organisational culture
discourages deviation from standard approaches, whether explicitly or implicitly, there
is a risk that discretion is not fully exercised.

This risk is amplified where investigators operate within teams or units focused on
specific categories of complaints. Group norms may develop, reinforcing particular
interpretations or approaches. While this can enhance internal consistency, it may also
entrench assumptions that are not critically examined.

A third factor is managerial oversight. Supervisors and team leaders play a key role in
shaping decision-making. Their priorities, whether focused on efficiency, consistency,
or risk management, filter through to investigators. Where managerial emphasisis
placed on meeting targets or maintaining throughput, this may influence how cases are
approached.

Itis important to emphasise that these dynamics do not imply individual wrongdoing.
Investigators and managers may act in good faith, seeking to balance competing
demands. The issue is structural. Incentives and culture shape behaviour, often
unconsciously. Where the system rewards speed and uniformity, those qualities will
tend to prevail.

The concept of institutional bias is relevant here. Unlike individual bias, which involves
conscious preference or prejudice, institutional bias arises from the cumulative effect
of organisational practices. It is subtle, diffuse, and difficult to identify. However, its
impact can be significant.

From a legal standpoint, institutional bias is not a standalone ground of challenge.
However, it provides context for other grounds. Patterns of inadequate reasoning,



inconsistent outcomes, or reliance on standardised approaches may be better
understood when viewed through the lens of internal incentives.

There is also an interaction with external pressures. As discussed in Section 10, the
FOS operates within a broader regulatory and political environment. Internal culture
may evolve in response to these pressures, reinforcing particular priorities. For
example, emphasis on backlog reduction may intensify during periods of public
scrutiny.

For MPs, the issue of organisational culture highlights the limits of statutory reform
alone. Changes to legislation or formal structure may not be sufficient if internal
practices continue to prioritise efficiency over fairness. Effective reform may require
attention to training, performance metrics, and oversight.

For King’s Counsel, cultural factors may be relevant in building a narrative around
systemic issues. While it is difficult to prove directly, they can help explain patterns
observed in decisions. In some cases, disclosure or evidence of internal practices may
support arguments about the system's operation.

Itis also worth considering the role of professional identity. The FOS is not a court, and
its staff are not judges. The informality of the system is one of its defining features.
However, where the institution exercises adjudicative power, there may be a need to
reinforce norms associated with judicial decision-making, such as independence,
rigour, and consistency.

The absence of such norms, or their dilution through operational pressures, may
contribute to the erosion of neutrality. If decision-making is framed primarily as a
process of case resolution rather than adjudication, the emphasis may shift away from
principled reasoning.

The conclusion is therefore clear. Organisational culture and internal incentives play a
critical role in shaping how the FOS operates in practice. Where those incentives
prioritise efficiency and throughput, there is a risk that neutrality is compromised. This
is not the result of individual failure, but of systemic design.

Addressing this issue requires more than procedural adjustment. It requires a
reassessment of how success is defined within the institution. If neutrality is to be
restored, it must be reflected not only in formal structures, but in the everyday
practices and priorities of those who make decisions.

19. Performance Metrics and the Quantification of
Justice.

A defining feature of modern administrative systems is the increasing reliance on
quantitative performance metrics. Within the Financial Ombudsman Service (FOS),



such metrics are essential to managing scale: caseload volumes, average resolution
times, backlog reduction, and productivity indicators all contribute to operational
governance. However, when applied to an adjudicative body, the quantification of
performance introduces a fundamental tension. Justice is not inherently measurable in
numerical terms. When it is treated as such, there is a risk that the metrics used to
assess performance begin to shape and ultimately distort the substance of decision-
making.

This section argues that the use of performance metrics within the FOS contributes to
the erosion of neutrality by incentivising outcomes that prioritise speed and throughput
over depth, consistency, and fairness. While metrics are necessary, their current
application risks creating a system in which the appearance of efficiency is achieved at
the expense of adjudicative integrity.

The starting pointis the role of metrics in institutional governance. Large organisations
require tools to monitor performance and allocate resources. In the FOS context, this
includes tracking how many cases are resolved, how quickly they are processed, and
how effectively backlogs are managed. These measures are operationally rational.
However, when they become the primary indicators of success, they can exert a
powerful influence on behaviour.

From a behavioural perspective, individuals and teams tend to align their actions with
whatis measured. If investigators are assessed primarily on closure rates or
turnaround times, there is a strong incentive to resolve cases quickly. This may
encourage reliance on templates, streamlined reasoning, and early conclusions. While
these practices may increase efficiency, they also increase the risk of superficial
analysis.

From a legal standpoint, this creates a potential conflict with the requirements of
rational and fair decision-making. As established in Tameside, a decision-maker must
properly inform themselves before reaching a conclusion. Adequate engagement with
evidence takes time. When time is constrained by performance expectations, the
quality of analysis may suffer.

Similarly, the duty to give reasons, as articulated in Porter (No 2), requires more than a
summary conclusion. It requires an explanation of how the decision-maker has
weighed the relevant factors. Where reasoning is compressed to meet efficiency
targets, this requirement may not be fully satisfied.

There is also a broader conceptual issue. Justice is inherently qualitative. It involves
careful evaluation of facts, application of principles, and exercise of judgment. These
processes do not lend themselves easily to quantification. While it is possible to
measure how many cases are resolved, it is far more difficult to measure whether those
cases have been resolved fairly.



The risk, therefore, is that metrics become proxies for performance that fail to capture
what truly matters. A high closure rate may indicate efficiency, but it does not
necessarily indicate fairness or accuracy. A reduction in backlog may reflect
operational success, but it may also reflect the rapid disposal of cases without
sufficient scrutiny.

This phenomenon is not unique to the FOS. It has been observed across public
administration, where the drive for measurable outcomes can lead to what is
sometimes described as “target-driven behaviour.” The problem arises when the
pursuit of targets becomes an end in itself, rather than a means to achieving
substantive objectives.

Within the FOS, the interaction between performance metrics and other structural
factors is critical. Caseload pressure (Section 7) creates the conditions in which
metrics become central. Organisational culture (Section 18) determines how those
metrics are interpreted and applied. Together, they shape the environment in which
decisions are made.

From a public law perspective, the influence of metrics raises questions about the
relevance of considerations. Decision-makers must base their conclusions on factors
relevant to the merits of the case. Performance targets are not such factors. If the need
to meet targets influences how a case is resolved, this may amount to the
consideration of an irrelevant factor.

Thisis a subtle but important point. It is unlikely that a decision will explicitly reference
performance metrics as a reason for its outcome. The influence is indirect. It operates
through time pressure, prioritisation, and behavioural incentives. However, the legal
system can recognise such indirect effects, particularly where patterns can be
demonstrated.

There is also arisk of inconsistency. Where different teams or individuals respond
differently to performance pressures, variability may increase. Some may prioritise
speed, others thoroughness. Without clear safeguards, this divergence contributes to
the broader problem of unpredictability.

For MPs, the quantification of justice raises fundamental questions about how the FOS
is managed. If performance is assessed primarily through numerical indicators, there is
a risk that the institution is being evaluated on the wrong criteria. Reform may require
rebalancing metrics to place greater emphasis on quality, consistency, and reasoning.

For King’s Counsel, the role of metrics may be relevant in explaining patterns of
decision-making. While difficult to prove directly, evidence of systemic compression of
reasoning or consistent reliance on standardised approaches may support arguments
that decisions are not being made with the requisite level of care.



Itis also necessary to consider the potential for reform. Metrics need not be
abandoned, but they must be designed and applied in a way that supports, rather than
undermines, neutrality. This may include incorporating qualitative assessments, peer
review mechanisms, and measures of consistency.

The conclusion is clear. The quantification of justice within the FOS introduces a
structural tension that cannot be ignored. Metrics are a tool, but they are not neutral.
They shape behaviour. Where they prioritise efficiency over fairness, they contribute to
the erosion of neutrality.

A system that measures success primarily by speed and volume risks losing sight of its
core purpose: the fair and reasonable resolution of disputes. Restoring that focus
requires a critical reassessment of how performance is defined and evaluated.

20. Ethical Breakdown and the Erosion of Adjudicative
Integrity.

The preceding sections have examined the Financial Ombudsman Service (FOS)
through the lenses of structure, procedure, and law. Each has identified specific
weaknesses: inconsistency, limited transparency, constrained accountability, and
operational pressures that distort decision-making. Beneath these issues lies a more
fundamental concern: the erosion of adjudicative integrity. Neutrality is not only a
procedural requirement or a legal standard; it is an ethical commitment. Where that
commitment weakens, the institution's legitimacy is called into question.

Adjudicative integrity refers to the alignment between the purpose of a decision-making
body and the manner in which it operates. For the FOS, the purpose is to resolve
disputes fairly and impartially, provide redress where appropriate, and maintain
confidence in the financial system. Integrity requires that decisions be made with
independence, consistency, and a genuine engagement with the merits of each case.

Ethical breakdown does not necessarily manifest as misconduct. It is more often the
product of incremental compromise. Each operational adjustment, designed to
improve efficiency, manage caseload, or respond to external pressure, may be justified
in isolation. Over time, however, these adjustments can shift the balance away from
principled decision-making.

The first dimension of ethical concern is the dilution of impartiality. As discussed in
earlier sections, structural factors such as funding arrangements, regulatory
relationships, and institutional pressures can influence how decisions are framed. Even
in the absence of conscious bias, these influences may shape outcomes. Ethical
integrity requires not only that decision-makers act impartially, but that the system
within which they operate supports that impartiality.



The second dimension is the quality of reasoning. Ethical adjudication demands that
decisions are grounded in careful analysis and transparent justification. Where
reasoningis compressed, formulaic, or inconsistent, the ethical foundation of the
decision is weakened. A party affected by a decision is entitled to understand why it
was reached. This is not merely a legal requirement; it is a matter of respect for those
subject to the process.

The third dimension is consistency. Fairness requires that similar cases be treated
similarly, or that differences be explained. Where inconsistency becomes systemic, it
suggests that decisions are not being guided by stable principles. This undermines the
ethical claim that outcomes are based on reason rather than discretion.

The cumulative effect of these issues is a gradual erosion of trust. Trust is central to the
operation of the FOS. Unlike courts, which derive authority from constitutional status,
the FOS relies on acceptance. Complainants must choose to accept the decisions for
them to become binding. Firms must engage with the process in good faith. Where
confidence in neutrality declines, this acceptance becomes more fragile.

From a public law perspective, ethical considerations are closely linked to legitimacy.
The rule of law is not only a set of legal rules; it is a framework of values, including
fairness, transparency, and accountability. Where an institution falls short of these
values, its decisions may still be legally valid, butits legitimacy is diminished.

There is also arisk of normalisation. As practices evolve, what was once considered
exceptional may become routine. For example, reliance on templated reasoning or
compressed analysis may be seen as standard rather than problematic. This
normalisation can obscure the extent of ethical drift.

The concept of institutional integrity has been recognised in various legal contexts.
Courts have emphasised that decision-making bodies must maintain standards that
reflect their role and responsibilities. While the FOS operates in a distinct space, the
principle applies: the integrity of the institution depends on the integrity of its
processes.

For MPs, the ethical dimension underscores the importance of oversight. Structural and
procedural reforms are necessary, but they must be accompanied by a commitment to
maintaining the values that underpin the system. This may involve enhanced scrutiny,
clearer standards, and mechanisms to ensure that operational pressures do not
compromise fairness.

For King’s Counsel, ethical considerations may inform both litigation and advisory work.
While courts focus on legal standards, arguments grounded in fairness and integrity
can provide context and persuasive force. Where patterns of behaviour suggest a
departure from principled decision-making, they may support broader claims of
irrationality or unfairness.



Itis also necessary to consider the impact on those within the institution. Decision-
makers operating within a system that prioritises efficiency over deliberation may
experience tension between professional judgment and organisational expectations.
Maintaining ethical standards in such an environment can be challenging.

The conclusion is that the erosion of neutrality within the FOS is not only a structural or
legalissue; it is an ethical one. It reflects a gradual misalignment between purpose and
practice. Restoring neutrality, therefore, requires more than technical reform. It
requires reaffirming the values that justify the institution’s existence.

A system designed to deliver fair and reasonable outcomes must be anchored in a
commitment to those principles. Where that commitment weakens, the system may
continue to function, but it does so on increasingly uncertain foundations.

21. Reform Proposals: Structural, Legal, and
Operational Solutions.

The analysis set out in this paper leads to a clear conclusion: the erosion of neutrality
within the Financial Ombudsman Service (FOS) is not the product of a single failing, but
of interlocking structural, procedural, and cultural weaknesses. As such, meaningful
reform cannot be achieved through incremental adjustment alone. It requires a
coordinated set of changes that address the root causes of inconsistency, opacity, and
accountability deficit.

This section sets out a series of reform proposals designed to restore neutrality,
enhance legitimacy, and ensure that the FOS operates in a manner consistent with its
statutory purpose. These proposals are not theoretical. They are grounded in the issues
identified throughout this paper and informed by comparative analysis of other
jurisdictions.

21.1 Structural Reform: Funding and Independence

The current funding model, based on levies and case fees paid by financial institutions,
creates a structural tension that undermines the perception of independence. Reform
should aim to reduce this tension.

One optioniis to introduce a more insulated funding mechanism, such as a centrally
collected, ring-fenced levy administered independently of direct institutional control.
Alternatively, a hybrid model incorporating limited public funding could be considered.
The objective is not to eliminate industry contributions, but to create a greater distance
between the adjudicator and the parties to the dispute.



In addition, governance arrangements should be reviewed. Greater parliamentary
oversight, including periodic independent review of the FOS’s performance and
structure, would strengthen accountability.

21.2 Procedural Reform: Introduction of an Appeal Mechanism

The absence of a meaningful appeal structure is a central weakness. Reform should
introduce a limited internal or external review mechanism.

This need not replicate a full appellate court. Atargeted review process, focused on
errors of reasoning, inconsistency, or procedural unfairness, would provide an
additional safeguard. Such a mechanism could operate within the FOS or through a
separate body.

The objective is to ensure that decisions of significant consequence are subject to
scrutiny beyond a single determination, thereby enhancing consistency and
confidence.

21.3 Transparency Reform: Comprehensive Publication of Decisions
Transparency must be significantly enhanced. This includes:

e Publication of a broader range of decisions, including those resolved at the
investigator level

e Clear articulation of reasoning, with structured explanations of how conclusions
are reached

e Regular thematic reports analysing patterns, inconsistencies, and emerging
issues

Advances in digital systems make such publication feasible. Anonymisation can
address privacy concerns. The benefits, in terms of accountability and predictability,
are substantial.

21.4 Standardisation of Decision-Making Frameworks

While flexibility is a strength of the FOS, it must be balanced with consistency. This
requires the development of structured decision-making frameworks.

These frameworks should:

e |dentify key factors relevant to common types of complaints.
e Provide guidance on evidential assessment.
e Encourage consistency while preserving discretion.

Importantly, such frameworks must be transparent and subject to review. They should
not operate as hidden policies.



21.5 Strengthening Reasoning Requirements
The quality of reasoning must be improved. Decisions should:

e Engage explicitly with the key arguments and evidence
e Explain how competing factors have been weighed
e Address relevant precedent or comparable cases where appropriate

This is not merely a matter of style. It is essential to ensuring that decisions are
intelligible, defensible, and consistent.

21.6 Review of Performance Metrics and Incentives

Performance metrics should be recalibrated to reflect the qualitative nature of
adjudication. While efficiency remains important, it must not dominate.

Reforms may include:

e Incorporating measures of decision quality and consistency
e Reducing emphasis on raw throughput
e Introducing peer review and audit mechanisms

The objective is to align internal incentives with the principles of fairness and neutrality.

21.7 Technology Governance and Oversight

As technology plays an increasing role in case handling, there must be clear
governance structures to ensure that it supports, rather than undermines, neutrality.

This includes:

e Transparency in how systems are used
e Safeguards against automated or inflexible decision pathways
e Regular audit of data-driven tools

21.8 Cultural Reform and Professional Standards

Finally, reform must address organisational culture. This involves reinforcing the FOS's
identity as an adjudicative body rather than a processing system.

Measures may include:

e Enhanced training focused on legal principles and reasoning
e Clear articulation of expectations regarding impartiality and consistency
e Leadership emphasises quality over quantity.

These proposals are interdependent. Structural changes without procedural reform will
be insufficient. Transparency without accountability will have a limited impact. Cultural
change without adjustment of incentives will not be sustained.



For Members of Parliament, the question is not whether reform is necessary, but how it
should be prioritised and implemented. The FOS plays a central role in consumer
protection and financial regulation. Ensuring its effectiveness is therefore a matter of
public interest.

For King’s Counsel, these proposals provide a framework for engagement, whether
through litigation, advisory work, or contribution to policy development. They identify
the areas in which the current system is most vulnerable and the directions in which it
must evolve.

The overarching objective is clear: to restore neutrality as a practical reality rather than
a formal aspiration. Achieving this will require commitment, resources, and sustained
attention. However, the alternative, continued erosion of confidence and effectiveness,
is nottenable.

22. Implementation Challenges and Political
Constraints.

The case for reform of the Financial Ombudsman Service (FOS), as set out in this paper,
is compelling in both legal and policy terms. However, identifying deficiencies and
proposing solutions is only part of the task. Meaningful reform must also confront the
practical realities of implementation. These include institutional resistance, political
considerations, financial constraints, and the inherent difficulty of altering established
systems. Without a clear understanding of these challenges, reform risks remaining
aspirational rather than achievable.

The first and mostimmediate barrier is institutional inertia. The FOS is a large,
established organisation with embedded processes, cultural norms, and operational
structures. Change within such institutions is inherently complex. Even when issues are
recognised, there may be reluctance to undertake reforms that disrupt existing
workflows or require significant retraining.

This is not unique to the FOS. Public bodies often evolve incrementally, adapting to
pressures rather than undertaking wholesale redesign. The risk is that incremental
change, while easier to implement, may not address structural problems. As this paper
identifies, many of the issues facing the FOS are systemic. They require coordinated
reform across multiple dimensions. Such reform is more difficult to achieve within an
organisation accustomed to gradual adjustment.

A second challenge is the potential resistance from stakeholders. Financial
institutions, while affected by inconsistency and unpredictability, may also benefit from
certain aspects of the current system, such as informality and the absence of binding



precedent. Reforms that increase transparency or introduce appeal mechanisms may
alter the balance of outcomes in ways that are not universally welcomed.

Similarly, consumer advocates may have concerns about reforms perceived to
introduce greater formality or complexity. The FOS was designed to be accessible. Any
changes must preserve this core objective. There is a risk that introducing additional
layers of process could inadvertently create barriers for the very individuals the system
isintended to serve.

Political considerations also play a significant role. Financial regulation is a sensitive
area, often shaped by competing priorities: consumer protection, market stability, and
economic growth. Reform of the FOS must be considered within this broader context.

For Members of Parliament, there may be limited political incentive to prioritise
structural reform of a body that, despite its flaws, continues to function and deliver
outcomes in many cases. The issues identified in this paper, while significant, are often
technical and may not attract the same level of public attention as more visible
regulatory failures.

Moreover, reform may involve difficult trade-offs. Enhancing transparency and
accountability may increase costs or extend resolution times. Introducing an appeal
mechanism may require additional resources and infrastructure. These considerations
must be balanced against the benefits of improved fairness and consistency.

Financial constraints are therefore a further challenge. Implementing reforms,
particularly those involving publication systems, review mechanisms, or expanded
oversight, will require investment. In a context of public resource pressure, securing
funding for such initiatives may be difficult.

There is also the question of legislative change. Some reforms, particularly those
relating to governance, funding, or appeal structures, may require amendments to
FSMA 2000 or associated regulations. Legislative processes are inherently time-
consuming and subject to political negotiation. This adds a further layer of complexity.

From a legal perspective, these challenges do not diminish the necessity of reform.
However, they shape the pathways through which reform may be achieved. Strategic
litigation may highlight deficiencies and prompt change, but it is unlikely to produce
comprehensive reform on its own. Judicial review can address specific decisions or
practices, but it does not redesign institutions.

This suggests that reform must be pursued through a combination of routes:
parliamentary scrutiny, regulatory review, and, where appropriate, legal challenge.
Each hasits role. Parliamentary oversight can address structural issues. Regulatory
bodies can implement operational changes. Litigation can clarify legal standards and
expose deficiencies.



Itis also important to consider the sequencing of reform. Not all changes need to be
implemented simultaneously. Some, such as enhanced publication of decisions or
improvements in reasoning, may be achievable through internal policy adjustments.
Others, such as the introduction of an appeal mechanism, may require more
substantial planning and legislative support.

For MPs, the challenge is to balance urgency with practicality. The issues identified are
significant, but reform must be designed to be both effective and implementable. This
may involve phased approaches, pilot schemes, or targeted interventions.

For King’s Counsel, the implementation challenges highlight the importance of framing
arguments that are both legally robust and practically grounded. Proposals that
recognise constraints and offer workable solutions are more likely to gain traction.

There is also a need to consider communication. Reform must be clearly explained to
stakeholders, including consumers, firms, and those within the FOS. Misunderstanding
or resistance may arise if changes are perceived as undermining accessibility or
fairness.

The interaction between challenges is also significant. Institutional inertia may be
reinforced by financial constraints. Political considerations may influence legislative
timelines. Stakeholder resistance may shape the scope of reform. Addressing these
factors requires coordination and leadership.

Despite these challenges, the case for reform remains strong. The alternative,
continued operation of a system characterised by inconsistency, limited transparency,
and constrained accountability, is not sustainable in the long term. The cost of inaction
is not only legal vulnerability but also the erosion of public confidence.

The conclusion is therefore pragmatic. Reform of the FOS is both necessary and
achievable, but it requires careful planning, political will, and sustained engagement.
Recognising the challenges is not a reason to delay action; itis a prerequisite for
designing effective solutions.

23. Future Outlook and Risks of Inaction.

The analysis presented throughout this paper establishes a clear trajectory: the
Financial Ombudsman Service (FOS) is operating under increasing strain, with
structural, procedural, and cultural factors combining to erode neutrality. The question
that follows is not merely whether reform is desirable, but what the consequences will
be if reform does not occur. This section considers the FOS's future outlook in the
absence of meaningful change and identifies the risks arising from continued inaction.

The first and most immediate risk is the progressive erosion of public confidence. Trust
is central to the operation of the FOS. Unlike courts, which derive authority from



constitutional status, the FOS relies on acceptance. Complainants must choose to
accept the determinations for them to become binding. Financial institutions must
engage with the process in good faith. Where confidence in neutrality declines, this
acceptance becomes more fragile.

Public confidence is not lost suddenly; it diminishes over time. Each instance of
perceived inconsistency, inadequate reasoning, or unfair outcome contributes
incrementally to a broader perception that the system cannot be relied upon. Once that
perception becomes widespread, it is difficult to reverse. Restoring trust requires not
only reform, but time and demonstrable improvement.

A secondriskistheincrease in legal challenges. As awareness of the issues identified
in this paper grows, there is likely to be greater scrutiny of FOS decisions. Legal
practitioners may be more inclined to pursue judicial review when there is evidence of
inconsistency, failure to consider relevant evidence, or inadequate reasoning.

While judicial review remains a limited remedy, its strategic use can have broader
implications. Successful challenges may expose systemic weaknesses, prompting
further scrutiny. Even unsuccessful challenges may contribute to a perception of
instability, particularly if they highlight areas of uncertainty.

There is also the potential for cumulative litigation. Where patterns of decision-making
are identified, groups of cases may be brought forward to test particular issues. This
could place additional pressure on the FOS and the courts, further complicating the
regulatory landscape.

Athird risk is regulatory fragmentation. The FOS operates alongside other bodies,
including the Financial Conduct Authority (FCA) and the courts. Where FOS decisions
diverge from regulatory guidance or judicial interpretation, inconsistencies may arise
within the broader system.

Such divergence creates uncertainty for both consumers and firms. It may also lead to
forum shopping, with parties seeking to pursue claims through whichever route is
perceived to offer the most favourable outcome. This undermines coherence and
complicates the application of regulatory standards.

A fourth riskis the entrenchment of inefficiency. As caseload pressures continue and
operational practices become further embedded, the challenges identified in this paper
may become more difficult to address. Systems that have evolved to manage volume
may resist change, particularly when they are perceived as functioning adequately in
quantitative terms.

This entrenchment is particularly problematic in relation to organisational culture. As
practices become normalised, they may no longer be recognised as problematic. The
gap between procedural form and substantive fairness may widen without being fully
acknowledged.



Afifth risk is the potential impact on market behaviour. If firms perceive the FOS as
unpredictable or inconsistent, they may adjust their conduct accordingly. This could
include adopting more defensive practices, reducing willingness to settle complaints,
or altering product design to mitigate perceived risks.

While some of these responses may be rational from a business perspective, they may
not align with the objectives of consumer protection or market efficiency. The result
could be a system in which behaviour is shaped by uncertainty rather than clear
standards.

There is also a broader constitutional risk. The FOS occupies an important position
within the UK’s administrative justice framework. If its neutrality is called into question,
this may undermine confidence in other forms of alternative dispute resolution. The
credibility of informal adjudication may be affected more generally.

From a policy perspective, the risks of inaction must be weighed against the challenges
of reform identified in Section 22. While reform is complex, the cost of maintaining the
status quo is significant. Itincludes not only operational inefficiencies but also legal
vulnerability and loss of legitimacy.

For Members of Parliament, the future outlook underscores the urgency of
engagement. The issues identified are not static. They are dynamic and likely to
intensify if left unaddressed. Early intervention may prevent more substantial problems
from arising.

For King’s Counsel, the evolving landscape presents both risk and opportunity. The
increasing prominence of these issues may create new avenues for challenge and
advocacy. At the same time, it requires careful navigation through a system in flux.

Itis also important to consider the possibility of externalintervention. Where
institutional weaknesses become sufficiently pronounced, there may be pressure for
more significant regulatory or legislative action. This could involve a comprehensive
review of the FOS’s role and structure, with implications that extend beyond the
institution itself.

The conclusion is therefore forward-looking and cautionary. The current trajectory of
the FOS is not sustainable if neutrality is to be maintained. Without reform, the risks
identified—loss of confidence, increased litigation, regulatory fragmentation, and
cultural entrenchment—are likely to materialise.

The choice is not between stability and change. It is between controlled reform and
reactive adjustment in response to a crisis. The former allows for careful design and
implementation. The latter risks abrupt and potentially disruptive intervention.

In this context, inaction is not a neutral option. It is a decision with consequences.
Recognising those consequences is the first step towards addressing them.



24. Conclusion: The Structural Collapse of Neutrality.

This paper has examined the Financial Ombudsman Service (FOS) through multiple
lenses: statutory design, public law principles, operational practice, institutional
culture, and comparative analysis. Each section has identified specific weaknesses.
Taken together, however, these are not isolated concerns. They form a coherent and
troubling picture. The neutrality that the FOS was designed to embody has not merely
been strained; it has, in material respects, structurally collapsed.

This is a serious claim and must be understood precisely. It is not suggested that
individual decision-makers act in bad faith, nor that every determination is flawed.
Rather, the argument is that the system within which decisions are made no longer
consistently supports the conditions necessary for neutral adjudication. Where
structure fails, outcomes cannot reliably compensate.

The statutory foundation of the FOS, grounded in the Financial Services and Markets
Act 2000, provides for decisions to be made on the basis of what is “fair and
reasonable.” This formulation was intended to allow flexibility and responsiveness.
However, as demonstrated in Section 3, such discretion is not without limits. It must be
exercised rationally, consistently, and in accordance with relevant considerations.

What has emerged instead is a system in which discretion is exercised within a
framework that lacks sufficient safeguards. Section 4 established that inconsistency is
not incidental but systemic. Section 5 showed that evidential engagement is variable,
with risks of decisions being made without full consideration of relevant material.
Section 6 highlighted structural tensions arising from funding and perceived bias.

These issues are compounded by procedural weaknesses. The two-tier system
examined in Section 8 creates unequal access to full adjudication. Transparency
failures identified in Section 11 obscure patterns and limit accountability. The absence
of a meaningful appeal mechanism, as analysed in Section 12, leaves errors largely
uncorrected.

Operational pressures further distort the system. Sections 7 and 19 demonstrated how
caseload and performance metrics incentivise speed over depth, while Section 17
highlighted the emerging risks associated with technology and automation. Section 18
examined how internal culture and incentives reinforce these dynamics.

Overlaying these structural and operational factors are external influences. Section 9
identified the role of regulatory capture and institutional drift, while Section 10
examined the impact of political and regulatory pressure. Together, these forces shape
an environment in which neutrality is difficult to maintain.

The consequences are not theoretical. Section 13 showed the impact on consumers,
including unpredictability and barriers to effective justice. Section 14 demonstrated



how firms are also affected by regulatory uncertainty. Section 15 introduced the
concept of the illusion of fairness, where procedural form masks substantive
deficiency.

Comparative analysis in Section 16 confirmed that these problems are notinherent to
ombudsman systems. They are the result of design and operational choices. Reform s
therefore possible. Section 21 set out a framework for such reform, while Section 22
acknowledged the challenges of implementation. Section 23 made clear that inaction
carries significant risks.

Against this background, the conclusion follows. Neutrality within the FOS has not been
lost through a single failure. It has been eroded through accumulation: incremental
adjustments, operational compromises, and structural limitations that, over time, have
altered the institution's character.

From a public law perspective, this raises serious concerns. A body exercising
adjudicative functions must do so within a framework that ensures rationality, fairness,
and accountability. Where that framework is deficient, the legality of individual
decisions may be open to challenge. More fundamentally, the institution's legitimacy is
called into question.

For Members of Parliament, the issue is one of constitutional and policy significance.
The FOS occupies a central role in the UK’s system of consumer protection and
financial regulation. If it does not operate in a manner that is consistently fair and
transparent, its effectiveness is undermined. Reform is therefore not optional; it is
necessary.

For King’s Counsel, the analysis provides a basis for both challenge and engagement. It
identifies specific areas of vulnerability, reasoning, consistency, evidential
assessment, and procedural fairness that may form the basis of legal argument. It also
situates those issues within a broader systemic context, strengthening their
significance.

Itis important to emphasise that the objective of this paper is not to diminish the role of
the FOS. On the contrary, itis to reinforce its importance. An effective, neutral, and
accountable ombudsman service is essential to the functioning of modern financial
systems. The concern is that the current model does not fully achieve these objectives.

The path forward is clear. Neutrality must be restored not as a formal aspiration, but as
a practical reality. This requires structural reform, enhanced transparency, improved
reasoning, and a recalibration of incentives. It requires a commitment to the principles
that underpin adjudication.

Absent such reform, the trajectory identified in this paper is likely to continue.
Neutrality will be further eroded, confidence will decline, and the system will become
increasingly vulnerable to challenge and intervention.



The conclusion is therefore both analytical and imperative. The neutrality of the FOS
has not merely weakened; it has, in significant respects, disappeared within the current
structure. Recognising this is the first step. Acting upon it is the next step.

25. Executive Summary for Parliament and Legal
Stakeholders.

Overview

This paper presents a comprehensive examination of the Financial Ombudsman
Service (FOS) and concludes that its neutrality, once a defining feature, has materially
eroded due to structural, procedural, and cultural developments. The findings are
relevant to both policymakers and legal practitioners. For Parliament, it raises
questions of institutional design, accountability, and consumer protection. For King’s
Counsel and the wider legal community, they identify areas of vulnerability within the
current framework that may give rise to challenge.

The central thesis is clear: the FOS no longer consistently operates within a framework
that guarantees neutral, predictable, and accountable adjudication. While it continues
to resolve large volumes of disputes, the conditions necessary for fairness in a public
law sense are not reliably present.

Key Findings
1. Structural Weaknesses Undermine Neutrality

The statutory model established under the Financial Services and Markets Act 2000
grants the FOS wide discretion to determine what is “fair and reasonable.” While
intended to provide flexibility, this discretion now operates within a system lacking
sufficient safeguards.

e Funding arrangements create perceived and structural tensions.

e Governance links with the Financial Conduct Authority introduce indirect
influence.

e The absence of a robust appeal mechanism leaves decisions effectively final.

These factors combine to weaken the institutional independence necessary for neutral
adjudication.

2. Systemic Inconsistency

Evidence throughout the paper demonstrates that similar cases can produce divergent
outcomes. This inconsistency is not isolated but structural.

e Lackof binding precedent or clear decision frameworks



e Variability between investigators and ombudsmen
e Limited mechanisms to identify and correct divergence

From a legal perspective, such inconsistency may engage principles of irrationality and
unfairness, particularly where differences are not adequately explained.

3. Deficiencies in Reasoning and Evidential Engagement

The quality of reasoning within FOS decisions is variable. In some cases, conclusions
are reached without clear engagement with key evidence or arguments.

e Risk of failure to meet standards established in cases such as Tameside and
Porter (No 2)

e Reliance on templates and compressed reasoning

e Limited transparency regarding how evidence is weighed

This raises concerns about both legality and legitimacy.
4. Procedural Inequality and Access to Justice
The two-tier structure of the FOS creates unequal access to full adjudication.

e Most cases are resolved at the investigator level.
e Escalationto ombudsman review depends on the party's action.
e Vulnerable or unrepresented consumers may be disadvantaged.

Combined with the absence of appeal and the impracticality of judicial review, this
results in a system where effective challenge is limited.

5. Transparency Deficit

The FOS does not publish the majority of its decisions, and those that are published
represent a curated subset.

e Limited ability to assess consistency or identify patterns
e Reduced external scrutiny
e Weakening of accountability mechanisms

Transparency is essential to the rule of law. Its absence is a critical deficiency.
6. Operational Pressures Distort Decision-Making
High caseloads and performance metrics incentivise efficiency over depth.

e Emphasis on throughput and backlog reduction
e Risk of superficial analysis and formulaic reasoning
e Interaction with organisational culture and internalincentives

These pressures create conditions in which neutrality is difficult to sustain.

7. Emerging Risks from Technology and Data Use



The increasing use of technology introduces new challenges.

e Potential for automated or semi-automated decision pathways
e Risk of embedded bias within data systems

e Limited transparency regarding system design and operation

Without appropriate safeguards, these developments may amplify existing
weaknesses.

8. Institutional Drift and External Influence

Over time, the FOS has adapted to its environment in ways that may compromise
neutrality.

e Alignment with industry norms and regulatory expectations
e Influence of political and reputational pressures
e Gradual shift from adjudication to case processing

This drift is subtle but significant.

Legal Implications

The issues identified give rise to potential grounds of challenge in appropriate cases.
These include:

e Irrationality (Wednesbury unreasonableness)

e Failure to take relevant considerations into account (Tameside)
e |nadequate reasoning (Porter (No 2))

e Procedural unfairness (Osborn)

e Fettering of discretion (British Oxygen)

While judicial review remains limited in scope, strategic litigation may expose systemic
weaknesses and prompt reform.

Policy Implications for Parliament

The findings of this paper suggest that the current FOS model requires reassessment.
Key areas for consideration include:

e Reform of funding and governance structures to strengthen independence
e Introduction of a limited appeal or review mechanism

e Expansion of decision publication and transparency requirements

e Development of structured decision-making frameworks

e Recalibration of performance metrics to prioritise quality over quantity

These measures are not exhaustive, but they represent a practical starting point.



Risks of Inaction
Failure to address the identified issues is likely to result in:

e Continued erosion of public confidence

e Increased legal challenge and scrutiny

e Regulatory fragmentation and uncertainty

e Entrenchment of inefficient and inconsistent practices

Inaction is therefore not neutral. It carries identifiable and escalating risks.

Conclusion

The Financial Ombudsman Service remains a central component of the UK’s consumer
protection framework. However, its effectiveness depends on the integrity of its
decision-making processes. This paper concludes that those processes are currently
subject to significant structural and operational weaknesses.

Neutrality, in its practical sense, can no longer be assumed. It must be restored.

For Parliament, this presents an opportunity to strengthen a critical institution. For the
legal community, it provides a framework for engagement, challenge, and reform.

The issues identified are serious but not insurmountable. With clear direction and
sustained commitment, the FOS can be recalibrated to meet the standards expected of
a modern adjudicative body.
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